Petite 


tilities 








July 17, 1947 


WHAT IS AHEAD IN TELEPHONE 
REGULATION 


By Duane T. Swanson 
< > 


Employees Want Answers 
By J. Herbert Walker 


< > 


Rate Regulation v. Wage Regulation 
By Arnold Haines 


< > 


Britain's Problem of Transport 
Nationalization 
By Herbert T. Banyard 





Where modern speed and efficiency are 
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Kinnear Rolling Doors in one of 
modern shops of the Great Northern 
Railway Company, 


You keep plant efficiency from 
slumping at doorways when 
you install Kinnear Rolling 
Doors. They combine all the 
space- and time-saving advan- 
tages of coiling upward action 

_ with the protective strength of 

all-metal construction. 
The smooth, easy action of 
Kinnear’s famous interlocking- 
slat curtain speeds door traffic. 
The entire door coils quickly 
out of the way above the open- 
ing. All surrounding floor and 
wall space is fully usable at all 
times. The opened door is always completely safe from damage by 
wind or vehicles. Its ru metal construction defies wind, storms 
and intruders . . . resists . stands up under years of punishing 
use. And with Kinnear Rolling Doors, you get maximum benefits 
from the motorized, push-button operation (wire remote control 
stations if desired) offered by Kinnear Motor Operators. Write for 


complete data on Kinnear Rolling Doors — today! ZA 


THE KINNEAR MANUFACTURING CO. 


Factories: 2060-80 Fields Ave., Columbus 16, 0. 
1742 Yosemite Ave., San Francisco 24, California 
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For Satisfactory Conversion Jobs Use 


BARBER BURNERS 


For efficiency comparable to that of “original equipment” 

gas-fired furnaces or boilers, many gas companies standard- 

ize on Barber Conversion Burners. These burners assure 

a tailor-made fit to the size and shape of the combustion 

chamber. In their direct flame application (without inter- 

vening refractory or radiant elements) they achieve the most 
economical and hottest heat available in any burner. 

Exclusive, patented, unsurpassed Barber Jets secure, by the correct 
pre-mixture of gas and air, the high intensity (1900° temperature) air- 
activated flame, literally scrubbing firebox walls, which assures complete 
combustion plus straight-line focus of all heat where it is most resultful 
—on the actual heating surfaces. 

Remember that if your customer now has thermostat and draft con- 
trols, these can easily be used in connection with our quick-acting gas 
valve, thus saving on automatic controls. 


Do not be misled by extravagant claims made for numerous untried 
conversion burners, with which the market is now flooded. For top satis- 
faction on your conversion jobs—recommend and use Barber Burners! 


@ Made in a complete range of 
types and sizes for both round 
or oblong furnaces and boilers 
—all models easily and properly 
adjustable to grate sizes. Listed 
in A.G.A. Directory of Ap- 
proved Appliances. Write for 
Catalog and Prices on Conver- 
sion Burners, Appliance Burn- 
— alia ers and Regulators. 


Installed in Square Type 
Installed in Round Furnace Boiler. 


THE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 
PE STE ARRAS Fe 


e BARBERSZ233SBURNERS~ e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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EXIDE BATTERIES ...READY FOR 
POWERFUL ACTION THE INSTANT IT’S REQUIRED 


With Exide Batteries on duty you 
can countona promptand power- 
ful response whenever there’s a 
storage battery job to do. In 
central stations throughout the 
country, Exide Batteries are used 
for a wide variety 
of applications— 
closing and trip- 
ping switch-gear, 
control bus oper- 
ation, emergency 
lighting and 


Exide 


BATTERIES 


other storage battery tasks. 


Exide Batteries have earned the 
confidence 5f engineers every- 
where, and their widespread use 
is proof of their dependability, 
long-lifeand ease of maintenance. 


Whatever your 
storage battery 
problems may be, 
Exide engineers 
will be glad to 
help you solve 
them. 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 


I 
I 
I 
I 
t 
i 
i 
I 
i 
i 
i 
I 
i 
I 
! 
! 
! 
! 
I 
! 
} 
i 
I 
i 
' 
i 
! 
1 
i 
i 
! 
! 
! 
! 
! 
! 
! 
J 











lation to be applied to her urban transit 


fares, First (and unsuccessfully) under 


private ownership and later under public 
ownership, the nickel fare became a con- 
secrated political tradition, seemingly in 


defiance of all the forces of economics. * 


But even for New York city, political 
rate making cannot provide the final an- 
swer. Deficits can be temporarily shifted 
from one group of taxpayers to another. 
But eventually limits are being reached 
and the deficits grow larger. 


WITH the state refusing to underwrite 
New York city’s political obsession for 
retaining a nickel fare at all costs, the 
city is faced with doing something or 
other about its increasing debt and de- 
clining subway service standards. Some 
day the people in other states and com- 
munities, who have from time to time 
been misled by the fallacy of artificial and 
arbitrary rate making for public utilities, 
must come to reckon with the fundamen- 
tal truth that the cost of operating a pub- 
lic utility service has to be borne by 
somebody, or such service cannot go on. 


T follows that if the ratepayers are not 

taking care of the full cost of the 
service, taxpayers or some other group 
must make up the difference. The trouble 
usually starts when these other groups 
find out about these arrangements and 
start objecting. 


CONVENTIONAL utility rate making 
needs no new vindication, even under 
public ownership in New York city. The 
success of the various major public util- 
ity enterprises in the United States, as 
a whole, bears witness to the fact that 
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KF years, New York city has refused 
to allow ordinary standards of regu- 





DUANE T. SWANSON 


state commission regulation, first estab- 
lished on a full-powered basis in a few 
states in the first decade of the Twen- 
tieth Century, comes the nearest to sup- 
plying the answer for satisfactory, long- 
range control of what is essentially a 
public service monopoly. 


No one will dispute the fact that the 
great gas, electric, telephone, and transit 
utility industries of the United States 
have been a success—in terms of expan- 
sion and providing well-patronized serv- 
ice to more customers than similar serv- 
ices in all the rest of the world combined. 
American public service, functioning 
under a just but elastic system of com- 
mission control for more than a half-cen- 
tury, has pointed the way for establishing 
the high standard of living for the aver- 
age American citizen, in which we all 
take so much pride. 


PERHAPS similar results could have 
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Now! CRESCENT 


A\luminum 
Building 
Wire 


EXCELLENT 
ALTERNATE FOR COPPER! 


COSTS LESS! PROMPT SHIPMENT! 


Aluminum feeders, particularly in the larger sizes 
show a substantial saving in cost per ampere of use- 
ful circuit capacity in most cases as compared with 
copper. CRESCENT Aluminum Building Wire is made 
with ENDURITE heat resistant insulation in sizes num- 
ber 4 AWG to 1,000,000 C. M. as Type RH - 75°C - 
600 Volts. Send for Bulletin 471 for complete infor- 
mation. 


CRESCENT 


WIRE and CABLE 








| CRESCENT INSULATED WIRE & CABLE CO. 


TRENTON, N. J. 
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been obtained under the political systems 
so popular in foreign countries, notably 
Europe, But the fact remains that such 
foreign experience so far shows a mis- 
erable comparison. The American plan 
for maintaining essential public service 
may not be perfect, but it certainly has 
yet to encounter a successful rival. 


No small amount of credit for this suc- 
cess is due to the long succession of state 
public service commissioners who have 
shared the major responsibility for con- 
trolling public utility service in this coun- 
try. Their fairness, their patience, and 
their devotion to public service have 
stood through the years like faithful light- 
houses against the passing storms of po- 
litical passion. Attacked from time to 
time, both from the left and the right, 
the state commissions still are with us, 
as vigorous, as useful, and as effective 
as ever. Indeed, the strategic position of 
the state commissions under recent deci- 
sions of the Supreme Court is probably 
stronger today than at any period in the 
history of regulation. 


It is with such thoughts in mind that 
we salute the annual meeting of the Na- 
tional Association of Railroad and Util- 
ities Commissioners as they convene for 
their fifty-ninth national convention in 
Boston, beginning July 14th. We know 
that their deliberations will be profitable 
and enlightening, not only for the attend- 
ing members, but also for all of those 
regulated, as well as regulators, who are 
concerned with problems of public util- 
ity regulation in the United States. 


* * * * 


V 7e® are honored to present in this 
issue a leading feature article by 
the 1946-47 president of the NARUC. 
He is the genial DUANE T. SWANson, 
who was first elected to the Nebraska 
State Railway Commission in 1938, and 
of which he is still a member. Commis- 
SIONER SWANSON, who was elected to 
head the NARUC at the annual conven- 
tion last year in Los Angeles, is a native 
of Nebraska who started his career as a 
practicing attorney at law in Omaha. The 
subject of his article in this issue—the 
future of telephone regulation—was first 
covered in an address which CommiIs- 
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J. HERBERT WALKER 


SIONER SWANSON gave at the spring ex- 
ecutive meeting of the United States In- 
dependent Telephone Association in Chi- 
cago last April. 


* * * * 


HERBERT WALKER, whose article on 
* “Employees Want Answers” be- 
gins on page 78, is a graduate of the Uni- 
versity of Michigan (BME, ’11). He 
has been employed by the Detroit Edison 
Company since 1912. He became vice 
president of the Detroit Edison Company 
in 1945, taking charge of personnel mat- 
ters and assisting the president. 


* * * * 


Spey T. BANyYaRD, whose article 
on British transport problems as a 
result of recent nationalization legisla- 
tion begins on page 93, is an associate 
member of the (British) Institute of 
Transport. Speaking from the back- 
ground of a British businessman, Mr. 
BANYARD gives us a just, yet sympathetic, 
analysis of the reasons behind the British 
legislation. His article was first pub- 
lished in the British economic publica- 
tion, Fortnightly Magazine, with the 
United States publishing rights assumed 
by Pustic UTILITIES ForTNIGHTLY. 


THE next number of this magazine 
will be out July 31st. 


Pcie 2 
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‘hi- 
on H ERE'S a development in ecord Control of utmost impor- 
be- ; tance to all public utilities. This combination record may be used 
ni- : separately or as part of the complete, coordinated system. In a 
He : : i & single compact form it replaces the following eighteen separate rec- 
on ords, many of which you may now find it necessary to maintain! 
; e : : 1. Service Applications 10. Accounts Guaranteed 
c 2, Alphabetic Index 11. Deposit Ledger 
ny we 3. Inactive Account Ledger 12. Deposit Interest Payments 
at- : 4. Bad Debt Record 13. Delinquent Accounts 
5. Record of N S.F. Checks 14. Appliances Repossessed 
: : 6. By-passing of service 15. Cut-offs for Nonpayment 
7. Unearned Discounts Allowed 16. Locations Served 
8. Merchandise Sales 17. Special Credit Authorizations 
| 9. Guarantors’ Agreements 18. Special Customer Information 
- : : In addition to streamlining your record keeping, the CUSTOMER 
5 a :. HISTORY RECORD gives the Contact Clerk the correct answer 
la- Riss to the following questions: /s a new deposit necessary? Is the 
ite present balance adequate? What is the’ customer's business con- 
: nection? Have previous bills been paid? Who authorized any 
of = : ; : : 
, special arrangements? What has the previous collection experi- 
k- ae ence been? 
R. te Approving credit on new applications, granting an extension on 
Ic, : delinquent bills or deciding whether to cut off service for non- 
sh payment is a matter of seconds. 
b- 2 Get full details on this record and on the complete coordinated 
a- system of Centralized Customer Contacts and Records. Installa- 
’ tion, accomplished by our experts without interrupting your 
¢ routines, pays handsomely — in goodwill resulting from better 
od service and in lower operating costs. Write: Public Utilities Sys- 
tems Department, 315 Fourth Avenue, New York 10, N.Y. 
1€ 
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t’s INTERNATIONAL Crawlers 
or Economical Dirt-Moving 
verywhere 


or excavating, trail- 
uilding, land-clearing or 
irt-moving of any kind, 
ou’ll find International 
Diesel Crawlers the answer 
p your needs. With matched 
ulldozers or other earth- 
hoving equipment, they are 
nbeatable. 

For downright satisfactory 

rformance and real oper- 

ing economy the Interna- 
ional Crawler should be 
our choice. 

When you require tractors 
or earth-moving, winching, 
oisting, materials handling, 

uling or other work, be 
re to get the facts your 
nternational Industrial 
ower Distributor can give 
ou. 





Industrial Power Division 
INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago 1, Illinois 


NTERNATIONAL POWER 


RAWLER AND WHEEL TRACTORS - DIESEL ENGINES - POWER UNITS 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“America should shun government ownership of essen= 
tial industries just as she would some paralyzing plague.” 


* 


“All this talk about a third party next year is by so- 
called intellectuals who never carried a precinct in their 
lives.” 


* 


“Government has the general responsibility of providing 
an economic climate in which free labor, free agriculture, 
and free business can flourish.” 


* 


“We cannot continue the chaos of collective bargaining 
with its war and destruction, That will mean the disap- 
pearance of our economy and inevitably lead to totalitar- 
ianism.” 


* 


“The people of this country have clearly demonstrated 
at the polls and elsewhere that a free enterprise economy 
—not a socialized nor even a too regulated one—is what 
they want.” 


* 


“There is emerging in the Tennessee valley a public 
policy under which management methods are judged good 
if they get material results and at the same time foster 
freedom for the individual.” 


, 


“Profits are a payment for the use of money to be ex- 
pended upon tools for production and distribution. For 
the word, profits, only one can be substituted; namely, 
taxes—as, for instance, when the government of the 
United States finances TVA out of taxes, or the city of 
New York finances its overwhelming subway deficit out 
of taxes.” 


* 


“The manner in which labor can most equitably share 
in technological improvements has not been satisfactorily 
solved. It is suggested that a fair solution to the present 
conflict would be for management to distribute promptly 
to labor, in lump sums, a participation in the savings made 
in labor costs, allowing the wage structure to remain fait 
in proper balance.” 


12 
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‘Rang TRENCHING JOBS (LONG OR 
SHORT...TOUGH OR NORMAL) and get them 


done on or ahead of time at minimum cost... 


Your trencher is the way to the speedy, profitable completion of your pipe 
line, drain tile and conduit jobs, for, it sets the pace. That's why 
CLEVELANDS with their many pioneered features are indicated. 

CLEVELANDS compact full crawler wheel type design, sturdy superior 
quality unit type construction, ease of handling and operation, ample 
power and low fuel consumption all add up to more work done, less 


maintenance and more profit on each and every job. 
Mi SS 
E - 
TRENCH c 
VELAND CLEVELAND 17 - 


AVENUE ° 
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“An uncertain future requires more economy in both 
Federal and state government operations than citizens and 
lawmakers have yet had the courage to demand if we are 
to be forearmed for any eventuality.” 


* 


“The productive capacity of men and women every- 
where must be increased so that they may look forward 
to greater opportunity for health and education, for use- 
ful work, for freedom and happiness.” 


> 


“There is only one way to lift our living standards— 
one way to provide every American with even more of 
the good things which he already has in unique abundance 
—and that is to turn out more and better goods.” 


5 


“Government is not worth the price today... . High 
taxes are the real inflationary threat. Everything we buy 
is higher because the manufacturers, the jobbers, and the 
sellers tack on an increase to take care of their own high 
taxes.” 


* 


“No matter how powerful a combination of money, 
machines, and material a company—or a nation—may 
have, it is doomed to sterility and death unless the people 
who comprise it are articulate, thinking, and willing 
people.” 


¥ 


“It is apparent that the amount of ignorance about the 
operations of our profit-and-loss system is tragic and that 
this is one of the main causes of labor-management fric- 
tion which neither laws nor strikes can cure but which 
education alone can clarify.” 


. 

“I do not believe the present state of class conflict, bit- 
terness, and distrust will endure, I am confident the work- 
ers themselves will reject it and, in the end, repudiate the 
type of leadership seeking to foment and perpetuate em- 
ployee distrust and to destroy sound relations.” 


¥ 

“Industry so far has not done as good a job of selling 
itself to its employees as should or could be done. Indus- 
trial employees would be more concerned with produc- 
tion than they often are if they knew more about the 
economics of it and what it means to the entire country 
and the world.” 

* 

“The very right of private employees to strike depends 
on the protection of constitutional government under law. 
Every liberty enjoyed in this nation exists because it is 
protected by government which functions uninterruptedly. 
Paralysis of government is anarchy, and in anarchy liber- 
ties become useless.” 
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DATA OF THIS TYPE—analyzing a utility’s bills—often discloses certain trends which 


are of considerable value in planning rate and promotional programs. 
Note the various tabulations that have been made for each kilowatt hour—from 0 to 
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RUST-OLEUM CUTS 
maintenance costs 


3 ways 


Less Preparation. No sandblast- 
ing or chemical rust dissolvers 
are necessary. Simply wirebrush 
to remove scale, dirt, etc.—then 
APPLY RIGHT OVER THE RUSi! 


Goes on Faster. Rust-Oleum 
goes on 25% faster... covers 40% 
more area per gallon. 


® Lasts Longer. Depending on con- 
ditions, Rust-Oleum outlasts ordi- 
nary material two to ten times. 


Public Utilities Fortnightly 


Rust-Oleum is unequalled as a positive rust preventive. 
Public utilities use it in many maintenance ways. Rust- 
Oleum saves money year in and year out by reducing 
maintenance costs. ..It gives lasting protection to rustable 
metal by forming a tough, weatherproof, elastic film that 
resists moisture, heat, fumes and other destructive 
elements. Rust-Oleum adds years of life to buildings 
and equipment. Dip, brush or spray. Complete engi- 
neering service is available. New catalog tells how to 
stop rust and corrosion. We'll gladly send a copy to all 
plant officials or engineers. Write today for your copy! 


Stocks carried by distributors in principal cities. 
MAIL THIS COUPON—TODAY! 
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RUST-OLEUM corRPORATION 


: 
2425 Oakton Street, Evanston, Iilinois i 


{ Please send me a free copy of the new Rust-Oleum Catalog 
i showing color selection and recommended uses. i 
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GIVES FACTS FOR DESIGNING RATES ~ 
$ SANGAMO DEMAND INSTRUMENTS i 
&. To BE SOUND, rates must compensate for all costs, should develop : 
: ro markets, should not be discriminatory, and should be applicable to : 
bs 4 loads widely varying in character. Best rate design is based on facts. -Only ~ 
» measured facts are known facts. ‘Sangamo Lincoln-Type Graphic Demand we 





Pieters provide accurate information as to the magnitude of demands, 

© time at which the demands occur, and their duration. Other re 
> Sangamo Demand Instruments are available in an extensive F 
“e maar designed for your particular needs. a 
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4 Interstate Oil Compact Commission summer quarterly meeting will be held, @ 
Great Falls, Mont., Aug. 11—13, 1947. 





4 Appalachian Gas Measurement Short Course will be held, West Virginia University, 
Morgantown, W. Va., Aug. 25-27, 1947. 





4 American Institute of Electrical Engineers, Pacific general meeting, will be held, San 
Diego, Cal., Aug. 26-29, 1947. 








4 American Society of Mechanical Engineers will hold meeting, Salt Lake City, Utah, 
Sept. 1-4, 1947. 








{ American Water Works Association begins annual conference, San Francisco, Cal., 1947. 








Mid-West Gas School and Conference will be held, Iowa State College, Ames, lowa, 
Sept. 8-10, 1947. 








Instrument Society of America will hold second annual conference and exhibit, Chicago, 
Iil., Sept. 8-12, 1947. 





Michigan i Telephone Association will hold meeting, Lansing, Mich., .) 
Sept. 17, 18, 1947. 








Indiana Electric Association will hold meeting, French Lick, Ind., Sept. 17-19, 1947. 





American Water Works Association, Michigan Section, will hold meeting, Bay City, 
Mich., Sept. 18-20, 1947. 





Rocky Mountain gg aoe Telephone Association will hold meeting, Salt Lake City, 
Utah, Sept. 22, 23, 





American Water Works Association, Kentucky-Tennessee Section, will hold meeting, 
Louisville, Ky., Sept. 22-24, 1947. 


i a 





American Bar Association will hold annual meeting, Cleveland, Ohio, Sept. 22-26, 1947. 




















Pacific Coast Gas Association will hold annual meeting, San Diego, Cal., Sept. 23-25, 
1947. 
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“Justice without wisdom is impossible.” 
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What Is Ahead in Telephone 
Regulation 


A review of the regulatory problem facing the tele- 
phone industry from the standpoint of the regulatory 
authority. 


By DUANE T. SWANSON* 


PRESIDENT, NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS, 
AND MEMBER, NEBRASKA STATE RAILWAY COMMISSION 


HOSE famous words: “Mr. Wat- 
fk come here; I want you,” 
uttered by Alexander Graham 
Bell on that memorable day, March 10, 
1876, virtually called a new major 


utility industry into being. 


From that momentous announce- . 


ment came a development and use of 
the telephone hardly realized by Bell 
himself. In a letter sent by him to the 
investors in his new company in March, 
1878, among other things, it was said: 

. At the present time we have a perfect 


—_— 


*For Personal note, see “Pages with the 
Editors.” 


network of gas pipes and water pipes through 
our large cities. We have main pipes laid 
under the streets communicating by side 
pipes with the various dwellings, enabling 
the members to draw their supply of gas and 
water from a common source. 

In a similar manner, it is conceivable that 
cables of telephone wires could be laid un- 
derground, or suspended overhead, com- 
municating by branch wires with private 
dwellings, country houses, shops, manufac- 
tories, etc., etc., uniting them through the 
main cable with a central office where the 
wires could be connected as desired, estab- 
lishing direct communication between any 
two places in the city. Such a plan as this, 
though impracticable at the present moment, 
will, I firmly believe, be the outcome of the 
introduction of the telephone to the public. 
Not only so, but I believe, in the future, wires 
will unite the head offices of the telephone 
company in different cities, and a man in one 
part of the country may communicate by 
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word of mouth with another in a distant 

place. 

A new industry so clothed with a 
public interest that it early took its 
place with others long since under the 
supervision and control of regulatory 
tribunals. The early American colonies 
brought with them the English system 
of regulating business affected with a 
public interest, or so-called “common 
callings.” Later came the ruggedly in- 
dividualistic theory of competition, fol- 
lowed by direct statutory control, at the 
insistence of both ratepayer and in- 
vestor, municipal control, state regula- 
tory commissions, and, more recently, 
to some extent at least, Federal regu- 
latory commissions. In the present era 
there is a strong tendency to restore to 
the states their jurisdiction over local 
utilities, and thus decentralize govern- 
ment. 

The development and expansion of 
utilities affected with a public interest, 
now commonly recognized as a “regu- 
lated monopoly,” brought along the all- 
important problems of regulatory com- 
missions, ratepayers, investors, and 
management of the factors necessary in 
the establishment of a fair and equi- 
table rate base. 


oo “granddaddy” of them all, 
laying down the rules of this per- 
plexing problem, was the famous case 
of Smyth v, Ames,’ argued on April 
5, 6, and 7, 1897, and decided by the 
Supreme Court of the United States on 
March 7, 1898. Mr. Justice Harlan, 
delivering the opinion of the court, as 
relates to those factors, said: 


We hold, however, that the basis of all 
calculations as to the reasonableness of rates 
to be charged by a corporation maintaining 
a highway under legislative sanction must be 


1169 US 466, 546. 
JULY 17, 1947 


70 


the fair value of the property being used by 
it for the convenience of the public. And in 
order to ascertain that value, the original 
cost of construction, the amount expended in 
permanent improvements, the amount and 
market value of its bonds and stock, the pres- 
ent as compared with the original cost of 
construction, the probable earning capacity 
of the property under particular rates pre- 
scribed by statute, and the sum required to 
meet operating expenses, are all matters for 
consideration, and are to be given such 
weight as may be just and right in each case. 
We do not say that there may not be other 
matters to be regarded in estimating the 
value of the property. What the company is 
entitled to ask is a fair return upon the value 
of that which it employs for the public con- 
venience. On the other hand, what the public 
is entitled to demand is that no more be ex- 
acted from it for the use of a public highway 
than the services rendered by it are reason- 
ably worth. 


It is interesting to note here that 
William Jennings Bryan, appearing as 
counsel for the state of Nebraska, con- 
tended that cost of reproduction should 
be the standard, while counsel for the 
railroad urged that investment repre- 
sented by the outstanding securities of 
the railroad should be used, to deter- 
mine the measure of fair value. 


| pete through the years the prin- 
ciples expressed in that opinion 
survived numerous attacks, including 
dissenting opinions of the court itself. 
It was left, however, to the decision of 
the Supreme Court in the Natural Gas 
Pipeline Case,* to provide the vehicle 
to override the long-established major- 
ity opinion. The court said: 


The Constitution does not bind rate-mak- 
ing bodies to the service of any single for- 
mula or combination of formulas. Agencies 
to whom this legislative power has been 
delegated are free, within the ambit of their 
statutory authority, to make the pragmatic 
adjustments which may be called for by par- 
ticular circumstances. Once a fair hearing 
has been given, proper findings made, and 
other statutory requirements satisfied, the 
courts cannot intervene in the absence of a 
clear showing that the limits of due process 
have been overstepped. If the commission's 


2 (1942) 315 US 575, 42 PUR(NS) 129. 
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order, as applied to the facts before it and 

viewed in its entirety, produces no arbitrary 

result, our inquiry is at an end. 

In a concurring opinion in that case, 
Justice Black said: 

... While the opinion of the court erases 

much which has been written in rate cases 

during the last half-century, we think this is 
an appropriate occasion to lay the ghost of 

Smyth v. Ames (supra), which has haunted 

utility regulation since 1898. 

Then followed the far-reaching de- 
cision in the Hope Natural Gas Com- 
pany Case,* in which the court sus- 
tained an order of the Federal Power 
Commission in what the commission 
called a “legitimate cost’’ rate base. 
This meant that Smyth v. Ames was on 
its way out as a ruling case.. The fol- 
lowing year, in the case of the Pan- 
handle Eastern Pipe Line Company,‘ 
the Supreme Court sustained the Fed- 
eral Power Commission’s order in 
which the commission refused alto- 
gether to receive evidence of reproduc- 
tion cost of the plant involved. 


' the face of such “reverse order of 


things” regulatory commissions 
are still puzzled with the same ques- 
tion: What is a fair rate under all of 
the circumstances? So far as the rate- 
payer, at least, is concerned, the for- 
mula should be the actual cost of op- 
eration plus a fair rate of return based 
upon the fair and reasonable value of 
the property. A formula, in this in- 


8 (1944) 320 US 591, 51 PUR(NS) 193. 
# (1945) 324 US 635, 58 PUR(NS) 100. 


stance based upon actual capital invest- 
ment, was sustained in the Colorado 
Interstate Gas Company Case,* decided 
in 1945. After citing some earlier 
cases, the court said: 

. .. In those cases we held that the question 

for the courts when a rate order is chal- 

lenged is whether the order viewed in its en- 
tirety and measured by its end results meets 

the requirements of the act. That is not a 

standard so vague and devoid of meaning as 

to render judicial review a perfunctory 
process. It is a standard of finance resting 
on stubborn facts. From the investor or com- 
pany point of view it is important that there 
be enough revenue not only for operating 
expenses but also for the capital costs of the 
business. These include service on the debt 
and dividends on the stock. .. . By that stand- 
ard the return to the equity owner should be 
commensurate with returns on investments in 
other enterprises having corresponding risks. 

That return, moreover, should be sufficient to 

assure confidence in the financial integrity of 

the enterprise, so as to maintain its credit 
and to attract capital. 

Now that prevailing decisions of the 
highest court in the land tend to sus- 
tain a commission rate order, when 
“viewed in its entirety and measured 
by its end results” it appears to be a 
reasonable conclusion, it is quite clear 
that commissions thus clothed with a 
much enlarged sphere of judicial dis- 
cretion will be even more alert to 
ground their orders on a fair and rea- 


sonable basis for all concerned. 


MPORTANT commission decisions 

rendered since the turn of events 
hereinbefore set forth firmly bear out 
such a premise. 


5 324 US 581, 58 PUR(NS) 65, 81. 


e 


“More and more the public is groping for a satisfactory 
solution to public utility strikes, including wage adjustments, 


with resultant rate revisions. . 


. . It has been estimated by 


observers that in the neighborhood of 1,000 bills have been 
introduced in Congress and in various state legislatures, deal- 
ing, in one way or another, with labor.” 
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On February 24, 1947," the Illinois 
commission denied the application of 
the Illinois Commercial Telephone 
Company for a 25 per cent increase. 
This action was taken when the only 
rate base evidence presented by the 
company at the hearing was based on 
so-called structural value, analogous to 
reproduction cost. The commission 
rejected this evidence, holding that the 
rate base should be based on original 
cost. It was ruled that, “from the rec- 
ord as it now stands, the commission 
must regard the present rates as rea- 
sonable.” The company, which is a 
subsidiary of General Telephone Cor- 
poration, announced that it would re- 
quest a rehearing, thus taking the stat- 
utory step toward an appeal. 

This emphasizes the importance of 
companies seeking rate increases to 
fully justify their applications by evi- 
dence and exhibits submitted under 
rate case procedures and policies ap- 
plicable in the particular state where 
the application is filed. 

It should not be considered facetious 
at this point to refer to an opinion en- 
tered January 13, 1947, in Old Colony 
Bondholders v. New York, New 
Haven & Hartford Railroad Company. 
Dissenting, in part, from a decision 
sustaining the purchase price fixed by 
the Interstate Commerce Commission 
to be paid for assets of a secondary 
debtor in a railroad reorganization 
proceeding, Judge Frank of the second 
circuit court of appeals objected to the 
commission’s failure to break valua- 
tion down into items or express it in 
dollars. Saying that if the commission 
is sustained in this case its valuations 
will be acceptable no matter how con- 
trived, Judge Frank continued: 


5868 PUR(NS) 453. 
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In that event it would be desirable to aban- 
don the word “valuation”—since that word 
misleadingly connotes some moderately ra- 
tional judgment—and to substitute—“woosh- 
woosh.” The pertinent doctrine would then 
be this: “When the ICC has ceremonially 
woosh-wooshed, judicial scrutiny is barred.” 
It would then be desirable to dispense, too, 
with the commission’s present ritualistic for- 
mula, “Taking into consideration, etc.,” re- 
placing it with patently meaningless words— 
perhaps the same words spelled backward 
(i.e., “Gnikat otni noitaredisnoc, etc.”). 


O NLY time will reveal the Utopia for 

all concerned: a fair return upon 
the fair value of the property dedicated 
to the public use and furnishing a rea- 
sonable service. A uniform formula 
appears to be far away. Several states 
have enacted laws making it manda- 
tory to apply the reproduction new, less 
depreciation, theory. Other commis- 
sions seem to be bound by state supreme 
court decisions adopting Smyth z. 
Ames principles. Whether a test case 
could now result in a reversal and an 
acceptance of the newer United States 
Supreme Court decisions remains to be 
seen. A close study of state laws and 
decisions in this connection is indi- 
cated. 

In a rate case discussion, a very im- 
portant item, especially in the current 
period, is the wage scale in total op- 
erating cost, which raises, parentheti- 
cally, the possibility of the necessity for 
regulatory commissions being a party, 
at least, in the adjustment of labor rela- 
tions. More and more the public is 
groping for a satisfactory solution to 
public utility strikes, including wage 
adjustments, with resultant rate revi- 
sions. For instance, a bill was intro- 
duced in the recent session of the Mary- 
land legislature vesting strike, labor 
disputes, wage adjustments, etc., with 
the public service commission of that 
state. It was not enacted. But it is sym- 
pathetic of the trend in thinking now 
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Utility Wage Regulation 


¢ ‘Tl’ is not beyond the realm of reasonableness to speculate that, before 

the state legislatures have adjourned this year, several laws, at 
least, will have been enacted, dealing with . . . problem of utility wage 
regulation as distinguished from the older problem of utility rate regula- 
tion. Legislation, again, would be molded as a result of public opinion.” 





going on along these lines. It has been 
estimated by observers that in the 
neighborhood of 1,000 bills have been 
introduced in Congress and in various 
state legislatures, dealing, in one way 
or another, with labor. 


ES question here seems to be: If 
it is necessary for regulatory com- 
missions to consider the wage scale in 
operating costs, should not the com- 
mission also participate in the wage 
scale adjustment ? 

It is not beyond the realm of reason- 
ableness to speculate that, before the 
state legislatures have adjourned this 
year, several laws, at least, will have 
been enacted, dealing with this prob- 
lem of utility wage regulation as dis- 
tinguished from the older problem of 
utility rate regulation. Legislation, 
again, would be molded as a result of 
public opinion. It is not the purpose 
here to discuss the merits or demerits 
of such proposed legislation. Suffice it 
to say that it is food for thought: ex- 


tremely important and worthy of con- 
centrated perusal and deliberation. 

During the war years just passed, 
telephone rates, on the whole, were 
more or less frozen, for one reason or 
another. Since the war and continuing 
at the present time, all regulatory com- 
missions are nearly submerged by the 
weight of applications for rate revi- 
sions. During the past six months ap- 
plications have been filed by the Bell 
system companies in some 27 states. 
Some have been granted. Emergency, 
temporary orders have been entered in 
others. Most are still pending either 
for hearing or for further investiga- 
tion. 

The Federal Communications Com- 
mission is actively considering the pos- 
sibilities of a substantial reduction in 
the rates of the Long Lines Depart- 
ment of the American Telephone and 
Telegraph Company. At the Novem- 
ber conference of the National Asso- 
ciation of Railroad and Utilities Com- 
missioners, a resolution was adopted 
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requesting the FCC “to proceed under 
the codperative agreement plan before 
considering any further reduction in 
the interstate message toll telephone 
rate schedules,” and further requested 
“that ample opportunity first be given 
to each of the states to present testi- 
mony on the disparity existing between 
interstate and intrastate rates, and that 
in all cases a hearing be held.” 


iy response to that resolution the 
Federal Communications Commis- 
sion invited the association’s special 
telephone committee to discuss the mat- 
ter. That committee met with the FCC 
in Washington on February 20th. The 
special telephone committee then sub- 
mitted its recommendation to the ex- 
ecutive committee which was also in 
session, suggesting “that an imme- 
diate study be made of the separation 
methods now in use, with the goal of 
revising the separation formulae so as 
to give greater recognition and weight 
to the intrastate operations of tele- 
phone service.” 

The plan was to obtain expert assist- 
ance from the personnel of the FCC 
and, together with a staff of experts 
from the state commissions, begin the 
work immediately in the offices of the 
AT&T in New York, under the super- 
vision of L. T. Hayner, noted regula- 
tory engineer. A preliminary report 
on this study was completed within a 
60-day period and approved by the 
NARUC executive committee meeting 
in St. Louis last May (1947). 

It is of especial interest to inde- 
pendent telephone companies to study 
the possible revision of the separation 
procedures presently being followed. It 
raises, among other things, the very in- 
teresting question of whether associat- 
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ed companies and connecting inde- 
pendent companies are now receiving 
an equitable share of the revenue on 
interstate toll calls originating on their 
lines. It is possible that the investiga- 
tion may result in a shifting of a sub- 
stantial amount of revenue from the 
Long Lines Department to the asso- 
ciated companies and this, in turn, 
might conceivably call for a reéxamina- 
tion of some of the division contracts 
with the independent connecting car- 
riers. 


T® as the technical subcommittee re- 
port indicates, a revision of the 
present method of separation and di- 
vision of operating revenues and ex- 
penses is justified, it will leave a greater 
share of toll revenues available to the 
local exchange and thus reduce the re- 
quirements for rate increases under 
applications now pending. 

If telephone companies. own both 
exchange and toll property, are entitled 
to a fair return upon the fair value of 
such property, the question might arise 
whether from a practical angle it would 
be commensurate with fair dealing to 
undertake the placing of each class of 
property on its own feet. If the toll 
property, on the one hand, earns more 
than a reasonably fair return on the 
surplus devoted to operating the ex- 
change property, it might raise a ques- 
tion of the benefit, if any, accruing to 
the exchange subscriber by reducing 
toll rates and adding the reduction to 
the existing exchange rates. Assum- 
ing, of course, that existing exchange 
rates must be increased. 

The filing of applications for rate ad- 
justments is not confined to Bell system 
companies. Independents likewise find 
it necessary, and for similar reasons. 


74 





» t 

pe 
plicat 
16, | 
utilit: 
phon 
subse 
chan; 
missi 


WHAT IS AHEAD IN TELEPHONE REGULATION 


I" the state of Washington the inde- 
pendents united and filed a joint ap- 
plication. In an order dated December 
16, 1946, the department of public 
utilities authorized 36 independent tele- 
phone companies, serving some 99,000 
subscribers, to file tariffs increasing ex- 
change rates. In its order, the com- 
mission, among other things, said: 
The department finds from the evidence 
that the financial and economic welfare of 
many of said independent telephone com- 
panies has been decidedly and adversely af- 
fected by the impact of economic changes 
and conditions caused by the war and which 
carried over into the postwar period. . 
The department also finds that generally the 
participating telephone companies cannot 
now render adequate and efficient service to 

their present subscribers and are not in a 

position, either from a physical plant or 

financial standpoint, to fill the “held orders” 
now on file; that, under existing conditions, 
most of the independent telephone companies 
have little or no ability to attract new 

capital... . 

The North Carolina commission in 
an order entered December 30, 1946, 
in Docket No. 3838, authorized a 5- 
cent increase in the basic charge per 
message on most intrastate calls to cor- 
respond with a similar increase grant- 
ed the Southern Bell. This action was 
likewise the result of a group filing by 
the independents of the state. 

These two decisions may serve as 
satisfactory precedent and furnish the 
impetus for similar actions in various 


states. 


6 Cause No. U-8006. 


N passing, it may be of interest to 
refer briefly to one of the most re- 
cent developments in the telephone 
industry, which is important to the in- 
dependents as well as Bell system com- 
panies, and that is the matter of mobile 
telephone service. An actual demon- 
stration met with favor at the last 
NARUC convention. 

The Lincoln Telephone & Tele- 
graph Company has recently received 
licenses from the Federal Communica- 
tions Commission to cover construction 
permits for experimental class 2 high- 
way mobile radio stations, and 10 mo- 
bile units to be used on a commercial 
basis. In a letter from the FCC to the 
company, dated February 18, 1947, the 
following significant statement ap- 
peared, that the grant of the radio li- 
cense “will not result in any change in 
your present status as a telephone car- 
rier within the exemption clause of 
§2(B) (2) of the... act.” 

This means that the mere fact that 
radiotelephone messages may be re- 
ceived by the Lincoln Company from 
outside Nebraska will not operate to 
bring that company under general reg- 
ulation by the FCC. This is a very im- 
portant pronouncement because, if mo- 
bile telephone communication were 
held to bring the company under FCC 
jurisdiction, it would discourage many 
companies from expanding into this 
new field of communication service. It 


e 


“DuRING the war years just passed, telephone rates, on the 
whole, were more or less frozen, for one reason or another. 
Since the war and continuing at the present time, all regula- 
tory commissions are nearly submerged by the weight of 
applications for rate revisions. During the past six months 
applications have been filed by the Bell system companies in 
some 27 states.” 
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is too early to say that the FCC will 
concede exemption from jurisdiction in 
all cases, and it may be that, where a 
company is situated close to a state 
border so that a substantial portion of 
the radiotelephone communications 
are received from outside the state, the 
company will be held to be subject to 
the Federal Communications Act. 


NOTHER very recent and important 
decision of the Federal Communi- 
cations Commission was the final order 
of that commission on March 25th re- 
lating to telephone recording devices.” 
The proceeding was initiated by the 
commission on October 31, 1945. In 
the hearing held on January 10 and 11, 
1946, the National Association of Rail- 
road and Utilities Commissioners 
urged: (1) that no order should be 
entered which would impair complete 
freedom of action by the state commis- 
sions to regulate telephone facilities 
while used for exchange service and 
for intrastate service; (2) that the or- 
der should not permit anyone other 
than the telephone company to physi- 
cally connect a recording devicetoatele- 
phone circuit; and (3) that the order 
should not permit physical connection 
of recorders to telephone circuits unless 
so arranged that the user can make a 
complete physical disconnection while 
using the telephone for intrastate toll 
or exchange purposes. 

The Bell system contended, among 
other things, that any regulation by the 
Federal commission of the use of re- 
cording devices would infringe upon 
state regulatory jurisdiction. 

The proposed report was issued on 
August 8, 1946, to which exceptions 
were thereafter filed. 


7 FCC Docket No. 6787. 
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It was held in the final report recently 
released that recording devices may be 
used in connection with interstate tele- 
phone calls, and that tariff provisions 
now barring such use are unreasonable 
and unlawful. The report (1) permits 
the use of inductive and acoustic re- 
corders as well as those which are 
physically connected; (2) omits the 
former requirement that directory list- 
ings indicate stations using recorders; 
(3) requires inclusion in telephone di- 
rectory ofa full-page statement inform- 
ing telephone users of the nature and 
use of recording devices and of the tone 
warning signal; (4) requires telephone 
companies to make available a special 
telephone number which, when dialed 
or called, would produce the tone warn- 
ing sound; (5) provides that no re- 
corder should be used unless, at the 
will of the user, it can be physically 
connected to and disconnected from the 
telephone line or switched on and off; 
and (6) provides that telephone com- 
panies, which are required to install 
and maintain all physically connected 
recorders, shall codperate with recorder 
device companies in sales demonstra- 
tions of recording equipment. 


I“ general it can be said that the tele- 

phone industry is fully aware of its 
public service responsibilities and obli- 
gations to the general public. Trouble- 
some problems arise in individual 
cases and will continue to arise. These 
problems, however, do not ordinarily 
involve any controversy regarding the 
standard to be applied. That standard 
can be simply stated: adequate and 
nondiscriminatory service at reason- 
able and nonpreferential rates. The 
conflicts which arise tend usually to in- 
volve questions of fact. 





WHAT IS AHEAD IN TELEPHONE REGULATION 


Thus it becomes important, especial- 
ly in this day when our commercial and 
industrial life is so complex, that regu- 
lators and management alike make 
every effort to ascertain the facts. Reg- 
ulators have the duty to keep them- 
selves informed upon all phases of the 
industry, not because of any desire to 
dabble in management, but because it 
is only with a full understanding of 
management’s problems that they will 
be equipped and ready to deal in the 
public interest with individual situa- 
tions as they arise. Management ought 
to assist the regulators in their en- 


deavor to keep informed by seeing that 
the pertinent facts regarding their in- 
dustry are brought fully to the atten- 
tion of the regulators. It is especially 
important here that management antici- 
pate the problems of the future and not 
only take definite action of their own 
to do what can be done to forestall 
critical situations, but also keep the 
regulators advised of these forthcom- 
ing problems. Furthermore, they 
should solicit suggestions and as- 
sistance in every way compatible with 
the duties and functions of the regula- 
tory agency. 





Automatic Antitrust Control 


cé Sx opay the approach of any corporation to anything like a 

monopoly position, no matter how big it is or how rapid- 
ly it is growing, is virtually impossible. The antitrust laws and 
their administration must be credited with some contribution 
to the present state of affairs, but far more powerful has been 
the rapid development of scientific technology, in the workshop 
and in the materials-producing industries. 

“A vivid picture of the modern industrial scene is drawn by 
Mr. Guilfoyle of this newspaper's staff in his article on General 
Electric Company . . . It brings out in striking fashion the perti- 
nent fact that big enterprises have big competitors to contend 
with—that as they diversify their products and even engage in 
the manufacture of their own raw materials, they find other 
giants of industry doing likewise and contending in every mar- 
ket, old and new. 

“*The fight for business in the period ahead,’ Mr. Guilfoyle 
quotes President Charles E. Wilson of GE as saying, ‘will be 
more rugged than anything we've been in up to now.’ Unques- 
tionably most if not all company managers would echo these 
words.” 

—EDITORIAL STATEMENT, 
The Wall Street Journal. 
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Employees Want Answers 


A question box which has proved to be a valuable 
feature of Detroit Edison’s employee magazine. 


By J. HERBERT WALKER 
VICE PRESIDENT, THE DETROIT EDISON COMPANY 


HIS article describes a method of 
communication with employees 
which we have used for the past 


two years in the Detroit Edison Com- 
pany and which seemingly fills a need 


that has not been met by any of the 
other means used by the company for 
that purpose. It consists of a so-called 
question “box” in the company’s 
monthly employee magazine S‘ynchro- 
scope. 

Most alert managements have be- 
come increasingly aware, during re- 
cent years, of the need of better means 
of communication with employees, and 
many different channels and methods 
have been established for that purpose. 
The Detroit Edison Company has for 
a long period been using many of these 
well-known media. The monthly 
magazine has perhaps been the most 
important from the standpoint of wide 
distribution and employee interest. In 
addition, there have been letters from 
the president on specific topics and 
there have been numerous booklets and 
official company statements. 

Talks by officers of the company be- 
fore various employee social and edu- 
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cational clubs have also been valuable. 
However, it had become evident that 
such channels were almost entirely 
one-way channels; that they told em- 
ployees what management believed it 
was desirable that they know and un- 
derstand, with no real opportunity for 
the individual employee to express him- 
self as to what he wanted to know 
about. Furthermore, the subject mat- 
ter used in all of these media was neces- 
sarily confined to major subjects such 
as announcements of important per- 
sonnel policies, explanations of benefit 
plans, and major news about technical 
developments or improvements of the 
company’s facilities for serving the 
public. These methods and media do 
not provide a means of dealing with 
those points of sensitivity and friction 
which exist today in the increasingly 
complex relationship between employer 
and employee. Because of the more 
critical attitude of the employee regard- 
ing the details of his working condi- 
tions, some effective method of learn- 
ing about these points of sensitivity 
seemed essential. Furthermore, there 
seemed to be a need for some method 
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whereby answers could be given, di- 
rect from management, to questions of 
general interest. 


it was a realization of this state of 
affairs that led to the inauguration 


in 1945 of the question box in our 


magazine Synchroscope. The idea, at 
first regarded as highly experimental, 
was announced without fanfare but 
with the following simple statement: 
“Synchroscope has asked J. H. Walker, 
vice president, to answer each month 
in this column questions pertaining to 
company matters. Only questions of 
general interest will be answered.” 

Starting off with a few questions, 
fictitious as to authorship but believed 
to be in the minds of many employees, 
the idea gained immediate popularity 
and now the flow of spontaneous ques- 
tions is such that the question box oc- 
cupies three to five pages in each 
month’s issue. The number of ques- 
tions in each issue (from an organiza- 
tion of 9,500 employees) averages 
about 20. They fall into several differ- 
ent categories, distributed approxi- 
mately as follows: 

Personnel Policies. About 75 per 
cent of the questions pertain to our per- 
sonnel policies and the majority of 
those have to do with benefits such as 
sick pay, insurance, and the retirement 
plans. 

We thought we had already ex- 
plained such matters adequately, but 
some of the questions indicate lack of 
complete understanding, both of de- 
tails and of underlying principles. Nat- 
urally, questions that point out areas 
where there is such misunderstanding 
are valuable. 

Suggestions. About 10 per cent are 
constructive suggestions, usually hav- 


ing to do with some general company 
matter rather than with the work of the 
employee’s own department. 

The remainder are miscellaneous 
questions and comments about a va- 
riety of matters. 

One might expect that sooner or 
later most of the pent-up questions 
would have been asked and that inter- 
est would fall off. However, after two 
full years of operation there is no sign 
of such a trend. On the contrary the 
number of questions and the vitality 
of interest displayed are both on the 
increase. 

In each issue of the magazine, a self- 
addressed return card is included. It 
was found that the number of ques- 
tions was greatly increased by this 
simple device. 

A Fundamental Point. It was im- 
mediately realized that the plan would 
not succeed unless attention was given 
to the anonymous question. It is, of 
course, a commonly held idea that the 
anonymous communication deserves no 
consideration and should immediately 
go into the wastebasket. However, it 
seems apparent—and our experience 
with the question box certainly bears 
this out—that in the somewhat unbal- 
anced relationship between employer 
and employee, anonymity is regarded 
by the employee as an essential to his 
protection, in spite of all the reassur- 
ance to the contrary that management 
might give. This seems not only per- 
fectly natural, but to have a degree of 
realistic truth; for regardless of the 
intentions and good faith of top man- 
agement, it is impossible to avoid com- 
pletely the possibility of some degree 
of criticism becoming directed at the 
employee by a supervisor or by fellow 
employees. Therefore, in the question 
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SYNCHROSCOPE, 850 General Offece—Here is a quest 
that I would like answered by Mr. Walker in Synchroscope. 











The question should be of general interest. 
Questions not of general interest should 
be referred to one’s immediate supervisor. 
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PARKING LOTS AGAIN 
Are the Company parking lots intended for 
saving the so-called “Big Shots” from paying 15¢ 
a day? Why can’t the “Little Guy” get a permit? 
Most of the cars left in the Company lots are not 
removed until the person leaves for the day. 
(Unsigned) 


To the first question, no. To the second question, he can 
if he quolifies according to the rules stated in last month's 


are intended primarily for those who need their cars for 


parking tags upon recommendation by their department 
heads. The fact that a car often stays in the lot all day does 
not necessarily mean that it is not ded for C 
work. 

The administration of these parking lots is an awful head- 
ache and we are looking for the man who will guarantee to 
give us a set of rules that will satisfy everyone and still 
accomplish the primary purpose of the lots. 
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Question Box. Then it was explained that the parking lots | f; 


Company work. In addition, employes having 30 or more] to sy 
years of service and who regularly drive to work are giver ag 


The Same 
ir 
for men, It Proposal 


retire at 60; 
Mancially. 
Remember 


Certay 
f they Wante 


> also, 
Pplemen: ee 


Our Retire. 
ment 
e 6S. 


urity and that ¥ bene tes 








Autom 

obil 
em es 
Pany busi, < new aoc ith leas than 4 

to have yee Itis new ash year of Service 


ess. mi 
ble ry f 
"ransporte 


Ca 
mai 


Pany for 
to — Reliet Guar 








JULY 17, 1947 








PUBLIC UTILITIES FORTNIGHTLY 


box it has never been a requirement 
that questions or comments be signed. 
General Tone of Questions. As we 
naturally expected, many of the ques- 
tions and comments are of a highly 
critical nature. In fact, many of the 
“questions” are simply complaints, 
usually beginning with “Why...” 
However, critical though they often 
are, the general tone is certainly not 
bitter. Many comments state or imply 
“T like to work here but . . .” ; and there 
is an occasional letter decrying the 
criticisms of other employees. 
Answers. The greatest possible de- 
gree of forthrightness in answering 
such questions is most important. If 
the answer is “no,” it is better to say 
“no” with a frank explanation than to 
walk around the point or to say that 
the matter is “under study.” Em- 


ployees can see through the most adroit 


double talk which could be written. 
Furthermore, the basic purpose of 
such a project is to get frank questions 
and to give frank answers and, unless 
that spirit can prevail without excep- 
tion, a question box should never be 
started. 

Another important consideration is 
that the answers must be technically ac- 
curate. Many of the questions pertain 
to highly technical points in such mat- 
ters as pay practices and, unless they 
are answered so as to interpret correct- 
ly the company’s established rules, the 
results can be serious. 

The Detroit Edison Company has 
unions representing most of the manual 
workers. Frequently a question is sub- 
mitted or a criticism made about some 
point which is in the area of collective 
bargaining. In such cases it is im- 
portant that the answer be so worded 
as not to constitute an interference with 
JULY 17, 1947 


the collective bargaining process. For 
example, if an employee, obviously in 
a group represented by a union, asks 
why the wage rate for his job is less 
than that for some other job, the best 
answer—and the only proper answer 
— is to tell him that he should discuss 
the matter with his union officers with 
whom the wage rate was negotiated. 

The general tone of the replies in a 
question box is a matter for careful 
study. In our company relationships, 
relationships have always been some- 
what informal and the question box 
provides an opportunity to further 
that idea. A deliberate attempt is made 
to phrase the answers in conversational 
language, to make them simple and 
lucid, and, at times and on appropriate 
subjects, to inject a light touch. 

Not every question is necessarily 
printed. A few contain criticisms of 
fellow employees and, because those 
can be the makings of bitterness, they 
are eliminated. Others are so vague 
and ill founded as to be either un- 
answerable or simply confusing. Still 
others pertain to purely departmental 
operations and are not of enough gen- 
eral interest to warrant space in the 
magazine. Where practicable, all such 
questions are briefly referred to but not 
printed or answered. If the employee 
has signed his name, a direct personal 
answer is sometimes made. However, 
all but a small percentage of the ques- 
tions received have been printed and 
answered. 

Care must be taken, of course, that 
the question box does not operate to 
weaken the line organization. Depart- 
ment heads are consulted on questions 
that pertain to their departments, and 
it is frequently appropriate to advise 
the questioner that he take his point up 
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with his immediate supervisor. If such 
questions are properly handled the line 
organization is strengthened rather 
than weakened; and supervisors per- 
haps become more alert to their re- 
sponsibilities. 

Results. Naturally the results of this 
undertaking are not capable of direct 
measurement. Its worth-whileness can 
be judged only indirectly. One test is 
reader interest, and, in a magazine 
which was already highly popular and 
thoroughly read by most of our em- 
ployees, the question box ranks high 
in reader interest among the various 
features of the publication. There is 
also much comment about it and many 
bits of evidence to indicate that it is 


filling an important need as a channel 
of communication between the em- 
ployee and management. 

But, . . . Those who might conceiv- 
ably be interested in inaugurating such 
a plan in their own company would do 
well to weigh its probable results. In 
this company it was superimposed upon 
a far from hostile employee relation- 
ship. 

In another kind of atmosphere, a 
different result might be experienced. 

And, finally, no such plan should be 
undertaken unless someone highly 
placed in the organization is willing to 
devote careful thought and a not in- 
considerable amount of time and effort 
to the job. 





Reselling a Successful Product 


oe 


. . we must demonstrate by clear, irrefutable performance 


that this country’s decision to return to a free enterprise econ- 
omy after the war was the right decision. This means, of course, 
that we must make our system work as it has never worked 
before; we must produce as we never produced before and we 
must produce so efficiently that reduced costs will be promptly 
followed, not next year but this year, by an orderly decline in 
prices. High production means high employment, and declining 
prices under these conditions mean a rising standard of living. 

“The second thing we must do is to sell free enterprise just as 
we would our finest product. We must lift the level of under- 
standing both at home and abroad of what the free enterprise 
system is, what it is not, and how it benefits the people who live 
under it. 

“We must somehow get these elementary truths across, not 
only to the people of other lands but to millions here at home who 
do not understand it, if we are to generate a powerful demand 
and desire for its retention. To do this the simple elements of 
free enterprise and the actual human bene fits it has brought must 
be described simply and briefly in words all of us can under- 
stand. For this purpose the complicated parlance of the econo- 
mist and technician just won't do.” 

—Puuuirp D. REEp, 
Chairman of the Board, General Electric Company. 
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Rate Regulation v. 
Wage Regulation 


A review of regulatory decisions of the state commis- 
sions to date, passing on the question of wage and 
salary expenses of utility companies. 


By ARNOLD HAINES* 


N several different occasions, 
during the past couple of post- 


war years of troubled labor re- 
lations, the wage demands of public 
utility employees have become a factor, 
if not an issue, in the regulatory process 
of fixing rates for public utility cus- 
tomers. These discussions have re- 
volved around two converse proposi- 
tions: (1) Should the wage demands 
of utility employees influence the de- 
termination of rates for utility con- 
sumers? (2) Should the regulatory 
authorities, in fixing rates for utility 
consumers, presume to pass upon the 
reasonableness of wages or salaries for 
utility employees ? 

So far, these discussions have not 
brought about any specific open conflict 
within the regulatory forum. But 
enough has been said and revealed in 
these discussions to show that there is 
very definitely the possibility of such 


* Professional writer of business articles, 
Washington, D. C. 
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an issue being joined in the future, In 
other words, we have here in the mak- 
ing a prime question of regulatory 
policy which is becoming increasingly 
pressing during this era of generally 
disturbed labor disputes. Whether it is 
settled one way or the other (i.e., in 
favor of either employee or consumer ) 
or whether it is settled at all, will prob- 
ably be decided in the individual states. 

The recent telephone strike gave us 
a concrete example as to just how this 
conflict might arise. The National 
Federation of Telephone Workers 
(NFTW), in conducting the strike, 
came to the conclusion, about mid- 
April, that the Bell system telephone 
companies might be more disposed to 
meet or negotiate on the telephone 
union demands for increased wages if 
the utility companies had some reason- 
able assurance that they could get, from 
the regulatory authorities, any neces- 
sary rate adjustments needed to offset 
increased payroll expenses. There 





RATE REGULATION v. WAGE REGULATION 


could be little quarrel with the sound- 
ness of such conclusion as far as it 
went. But the president of the NFTW, 
Joseph A. Bierne, went a step further. 
He undertook to write letters to var- 
ious public service commissions, ask- 
ing them to consider this proposition ; 
namely, giving the telephone companies 
assurance that wage increases might be 
offset by necessary rate increases. One 
regulatory commission — the District 
of Columbia Public Utilities Commis- 
sion—turned the request down flat, but 
without official comment. 

Not so the state of Missouri. There, 
two letters were received from Mr. 
Bierne—one to the state public service 
commission and another to the state 
governor, Phil M. Donnelly. The let- 
ter to Governor Donnelly suggested 
that he use his good offices as the chief 
executive of the state, to persuade the 
Missouri Public Service Commission 
to give sympathetic treatment to the 
necessary telephone rate increase ap- 
plications. 

The governor, somewhat in a spirit 
of indignation, released to the press 
on April 19, 1947, the text of his re- 
tort to Mr, Bierne. It was in part: 


I am amazed that either of these letters 
should have been written. . . . In effect you 
ask that a quasi judicial body approve rate 
increases in advance of any formal hearing. 
This would be highly irregular procedure. 
... In your letter to me you request that I 
bring pressure to bear upon the commis- 
sion... . Your letter indicates a total disre- 
gard for the position and responsibility of 
the public service commission and the gov- 
ernor of this state. The calling of this strike 
itself is an irresponsible action. 

In a message delivered before a joint ses- 
sion of the 64th General Assembly of Mis- 
souri on Tuesday, April 15, 1947, I said: 

“Let us not lose sight of the fact that a 
public utility operates under a franchise or 
certificate issued by the state. Our statutes 
clearly define the obligations and duties of a 
public utility and provide that such a utility 
must not suspend its services. The utility is 
subject to severe penalties, even extending to 


loss of franchise for violation of this stat- 
utory requirement. A work stoppage or 
strike in such a utility therefore has the effect 
of nullifying the statutes of Missouri, and 
challenges the sovereignty of the state. If a 
utility company cannot disregard the public 
welfare, neither should its employees. 

“The same yardstick of public service 
should apply to the employees as to the utility 
itself. A walkout of the nature of the tele- 
phone strike can be regarded, therefore, as 
a strike against the state itself. Thus, we 
have a minority group, acting under the 
orders and leadership of men who have no 
responsibility conferred upon them by the 
people, making decisions and dictating poli- 
cies which abrogate the laws and make 
mockery of the legislative acts of the elected 
representatives of the people.” 

In view of that statement, I ask that you, 
as president of the National Federation of 
Telephone Workers, order these employees 
back to their jobs in the state of Missouri. 
The public welfare is involved in this mat- 
ter, and after the employees have returned 
to work and telephone service has been re- 
sumed it will be time to talk about wage in- 
creases and their effect upon the rates which 
the public must pay for telephone service in 
this state. 


We can see here that Governor Don- 
nelly has raised the collateral question 
of executive interference with the func- 
tion of a quasi judicial tribunal. This 
is hardly a new question. In fact, it is 
one of those administrative hot pota- 
toes which bobs up every so often 
in the relations between executive 
branches and regulatory agencies of 
government. 


— President Hoover burned 
his fingers on it, somewhat, back 
in the early Thirties—when some well- 


intended advice, which he passed 
along to the Interstate Commerce Com- 
mission, regarding a pending railroad 
rate matter, was criticized in some quar- 
ters as an attempt to influence the com- 
mission. It’s a fair question whether 
Mr. Hoover had any such intention in 
mind at the time, but it’s an example 
of how carefully an executive has to 
steer around this particular issue. 
The late President Roosevelt had his 
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taste of the same difficulty when he at- 
tempted to fire the late Commissioner 
Humphreys from the Federal Trade 
Commission, because of a difference of 
opinion on regulatory policy. It took a 
United States Supreme Court decision 
to straighten out the late President on 
this proposition. Governor Donnelly 
doubtless had these and other prece- 
dents in mind when he reacted so gin- 
gerly to the very thought of telling the 
Missouri Public Service Commission 
how to carry out its statutory duties. 

But coming back to the problem of 
Rate Regulation versus Wage Regula- 
tion, on its merits, we saw another in- 
teresting example of how this issue 
might develop in the case of the Con- 
solidated Edison Company of New 
York city before the New York Public 
Service Commission in October, 1946. 

The purpose of this proceeding was 
to determine whether the commission 
should order a reduction in the utility 
company’s rates. One of the witnesses 
for the company was Herman E. Coop- 
er, counsel for the Brotherhood of the 
Consolidated Edison Employees, an 
affiliate of the Utility Workers’ Union 
(CIO). 


M* Cooper urged the New York 
commission not to take any ac- 
tion by way of rate reduction that would 
make it impossible for the company to 
meet workers’ “just demands.” He 
served notice that wage increases to- 


taling $16,000,000 a year would be 


7 


sought by the 25,000 unionized em- 
ployees of the Consolidated Edison sys- 
tem in subsequent contract negotia- 
tions. Cooper said his union would not 
want to see a “duplication of the Pitts- 
burgh power strike”; but he warned 
that the members might vote such ac- 
tion if they became dissatisfied with the 
program of the wage negotiations. 

Mr. Cooper said the union was not 
opposed to a rate reduction but it did 
not want the Edison workers to “bear 
the brunt” of a reduction by having 
the company contend that it was unable 
to grant higher wages because of its 
lower rates. 

Mr. Cooper did not make public the 
union’s specific program, but said it 
would ask for a blanket pay increase to 
compensate for increased living costs 
and also for an equalization of Edison 
wages to make them comparable with 
those paid for similar work in the civil 
service, the building trades, and the 
New York Telephone Company. 

It is not known, of course, to what 
extent the New York Public Service 
Commission was influenced by this line 
of testimony. It will be noted that the 
union official made no attempt to dic- 
tate to the commission as to what it 
should do about fixing utility rates. He 
did not even make any specific sugges- 
tions along this line. What he did in 
effect was simply to serve notice on the 
commission that his union was going to 
go out for higher wages. This left the 
commission to use its own judgment 


tures, several attempts were made to have the state public 


q “DurRING the current biennial sessions of the state legisla- 


service commissions acquire direct jurisdiction over the 
fixing of utility employee wages as well as utility rates. But 
no legislation was finally enacted along this line.” 
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about fixing rates. It is probably safe 
to say that the commission gave consid- 
erate thought to the union official’s ar- 
gument. 


| ya a publicly owned utility can 
feel the economic pressure forced 
by employee demands. The city of New 
York, which operates its own subway 
system under a traditional political 
5-cent fare, is at this time feeling such 
pressure as the result of increased wage 
demands by the Transport Workers 
Union (CIO), which has organized 
many, if not a majority, of the sub- 
way workers. The odd thing about this 
case is the union’s somewhat incon- 
sistent position. It has generally op- 
posed any attempt to raise the subway 
fare to the point where New York city’s 
subways would be more nearly self- 
supporting. At the same time, it does 
not hesitate to make demands for high- 
er pay, for a shorter working week, 
an improved pension system, and other 
concessions. These would increase the 
city’s operating expenses by millions of 
dollars. Commenting on this in an edi- 
torial, entitled “No Fare Rise, No Pay 
Rise,” The New York Times stated, 
on May 6, 1947: 


The city’s $1,031,961,755 expense budget 
for 1947-48 includes more than $80,000,000 
chargeable to transit deficit. The city had 
to go into debt to finance the $18,500,000 pay 
rise granted to transit workers last year, 
and we shall be paying interest and principal 
on the debt for many months. The city is 
within a shadow of collecting all the real 
estate taxes it can legally take. Pay rises 
for other deserving city employees have 
been denied because the city had no money. 
All over town are worthy capital improve- 
ments waiting for lack of funds. The mayor 
himself said, when presenting his budget: “It 
does not provide adequately for all of the 
services I deem essential.” 

In view of these facts and much other sup- 
porting evidence that could be presented, we 
believe that the city should not and cannot 
raise transit pay, or otherwise add to the 
labor cost of running its subways, until it 
raises the fare to meet that added expense. If 


WAGE REGULATION 


TWU thinks it has a just case for more 
money, let us see union labor get behind the 
movement for a higher fare instead of fight- 
ing this sound business move as it has in 
the past. 


| Bape NG the current biennial sessions 
of the state legislatures, several 
attempts were made to have the state 
public service commissions acquire di- 
rect jurisdiction over the fixing of util- 
ity employee wages as well as utility 
rates.” 

But no legislation was finally enacted 
along this line. True, the Virginia 
statute authorized the state corporation 
commission—a regulatory body—to 
seize operating control of utility prop- 
erties to prevent work stoppage. But 
the commission itself has no authority 
to fix new wages or even negotiate on 
that subject. The possibility that the 
state regulatory commission might 
have such authority was discussed in 
New Jersey and introduced as a bill in 
Maryland, but no final action was forth- 
coming. 

The Missouri statute enacted this 
year to prevent utility strikes seems to 
be the more likely pattern, since it fol- 
lowed a somewhat similar statute in 
Indiana. 

The new Missouri law has the effect 
of setting up a dual system for regu- 
lating utility rates, as well as utility 
service, respectively, Missouri has for 
some years had a public service com- 
mission to fix utility rates. That func- 
tion continues undisturbed. But the new 
law, sought and signed by Governor 
Donnelly, sets up a new special state 
utility mediation board to control util- 
ity employee relations in the event man- 


1See article, entitled “Should State Com- 
missions Regulate Utility Labor Relations?” 
by Roscoe Ames, Pustic Urmirtes Fort- 
NIGHTLY, -Vol, XXXIX, No. 6, page 352, 
March 13, 1947. 
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Payroll Expenses 


6 6 asamp. expenses are... one of the major items in the operating 

expense class. The commissions are somewhat more reluctant to 

deal with the matter of reasonableness of lower bracket wages than rea- 

sonableness of salaries of executives. They have no power to fix wages, 

but they undoubtedly can determine whether the wages paid constitute 
a reasonable operating expense.” 





agement and labor cannot agree. This 
board of five members (two from util- 
ity management, two from utility la- 
bor and one “public” member) is ap- 
pointed by the governor to investigate 
and take action to prevent utility work 
stoppage, contrary to public interest. 
The board itself does not have any di- 
rect compulsory arbitrary powers. But 
it can appoint an examining panel to 
make recommendations, in the event 
the parties to utility labor disputes can- 
not agree themselves. The board would 
also seize utility properties and operate 
them, in the name of the state of Mis- 
souri, to prevent a strike. Strikes, there- 
after, would be punishable under the 
penalty clauses of the statute. 


7. now to existing statutory 
authority of the public service 
commissions in the several states, we 
find an interesting situation. It would 
appear that the state commissions al- 
ready have, in general theory, an in- 
direct power over amounts paid by util- 
JULY 17, 1947 


ity companies for salaries and wages. 
These commissions derive this author- 
ity from their over-all power to fix rea- 
sonable rates and to allow or disallow, 
as a proper charge against revenues re- 
ceived from rates, all “operating ex- 
penses” claimed by the utility company. 
Payroll expenses are, of course, one of 
the major items in the operating ex- 
pense class. 

The commissions are somewhat 
more reluctant to deal with the matter 
of reasonableness of lower bracket 
wages than reasonableness of salaries 
of executives. They have no power to 
fix wages, but they undoubtedly can 
determine whether the wages paid con- 
stitute a reasonable operating expense. 

Some interesting situations might 
arise. For example, a utility company 
which is limited to a reasonable return 
might find it was making a return suffi- 
ciently high to warrant a decrease in 
rates. Theoretically, it might connive 
with an employee union to use that ex- 
cess in the payment of higher wages. A 





RATE REGULATION v. V’7AGE REGULATION 


commission, in such a case, might dis- 
allow the increase as far as customers 
were concerned, leaving it to be a mat- 
ter between the company and its stock- 
holders. The companies are always ina 
difficult position when wage increases 
are asked because they never know for 
sure what a commission may do about 
them, although up to date the commis- 
sions have been inclined to regard the 
matter as one for managerial discretion. 


Ope back again the older cases 
on the point reported in Public 
Utilities Reports, we find one early 
Wisconsin commission case where an 
excessive payroll expense was criti- 
cized. This was Charlesworth v. Omro 
Electric Light Co.* It was therein held 
that unusually high wages and salaries 
must be considered partially as a dis- 
position of net income, unless they re- 


sult in greater efficiency and reduction 
of expenses in other directions. 


Several New York commission 
cases, occurring in the early Twenties 
or thereabouts, show a somewhat un- 
settled regulatory viewpoint on this 
matter. In Re New York State Rail- 
ways,* the New York Public Service 
Commission said that it would treat an 
award by arbitrators of wages the same 
as any other item of expense paid by 
the utility and, if exorbitant, would re- 
duce it to a figure deemed reasonable 
for rate making. 

On the other hand, in Breen v. 
Northern New York Utilities,* the 
commission ruled that it would not sup- 
plant the judgment of corporate direc- 
tors when expenditures for salaries and 
other general expense, although open to 


# PURISISB 1. 


§ PURI920F 545. 
*PURI921B 463. 


criticism, are not for nominal services 
or diversion of earnings from the 
stockholders. 

In Re Western New York & P. Trac- 
tion Co.,® the same New York com- 
mission ruled that it should not permit, 
without question, an increase in rates 
in order to allow the payment of such 
wages as may be demanded by em- 
ployees, but should see to it that this 
item, like all other items of expense, 
is reasonably incurred before permit- 
ting it to be loaded upon the public in 
the form of higher rates. 

In Re Van Brunt Street & E. B. R. 
Co.,° the commission said that an in- 
crease in rates should not be based on 
prospective wage increases, especially 
where the increase is made contingent 
upon an increase in rates. 


|” Sees throughout the coun- 
try, these early state commission 
rate cases show a reluctance to interfere 
in wage matters, by an insistence on 
ultimate control of a determination of 
reasonable operating expenses. In Re 
San Francisco-Oakland Terminal Rail- 
ways,” the commission definitely 
adopted the policy of recognizing, as 
operating expenses, all increases in 
labor costs. 

In Re Tri-City R. Co.,® the Illinois 
commission held that a wage increase, 
conditioned upon the future action of 
a commission, was against public pol- 
icy and not to be considered by the com- 
mission as a proper basis for relief by 
way of increase in rates. 

In an early Nevada case,” it was ruled 


5 PURI920A 951. 
6 (NY) PURI919E 723. 
7 (Cal) PUR1920A 115. 
8 PURISISE 836. 
2Public Service Commission v. Nevada 
Northern R. Co. PUR 1919F 334. 
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that the commission has power to re- 
quire a utility to increase operating ex- 
penses to provide for an increase in 
wages necessary to procure employees 
sufficient to render adequate service, 
where the labor cost is not excessive 
compared with other cost standards and 
the increase will not be reflected in un- 
reasonable rates. 

In Havre de Grace & P. Bridge Co. 
v. Towers,’ the Maryland Court of 
Appeals reversed a decision of the 
Maryland Public Service Commission 
which attempted to cut toll rates of a 
bridge utility. Among other errors of 
the commission, which the court re- 
versed, was an attempt to treat a por- 
tion of salaries as an improper charge 
against income. The opinion of the 
court by Justice Stockbridge stated in 
part: 

While the order is silent upon the ques- 
tion of the payment of certain salaries, it is 
clear from the opinion filed by the public 
service commission, and upon which its order 
is based, that the commission intended in 
effect to limit the amount of salaries to be 
paid to certain officials of the bridge com- 
pany. It is true that the opinion does not 
say that these officers shall not receive any 
greater compensation than that referred to 
in the opinion, but intimates that, if a higher 
compensation is paid to them, it cannot be 
regarded as a proper charge against the re- 
ceipts of the bridge company, but should be 
paid apparently by the individual stockhold- 
ers. Inasmuch as the services for which the 
salaries are paid are to be rendered to the 
corporation, as a corporation, it is hard to 
understand why the salaries for the per- 
formance of the services should not be paid 
by the corporation. Indirectly, of course, the 
question of salaries enters into the question 
of rate making, since the larger the aggre- 


10 132 Md 16, PUR1918D 484. 


gate amount of salaries paid, the less will be 
the net revenue derived from tolls, applicable 
to dividends for the stockholders. There- 
fore, in this regard, the public service com- 
mission by its order undertook by indirec- 
tion to direct the financial management of 
the company. 


ge Virginia commission held in 
Re Clifton Forge Mut. Teleph. 
Co." that, while it could not pass on 
salary questions as between stockhold- 
ers and officers, it did have the duty of 
scrutinizing salary increases, which the 
public might have to pay in the form 
of increased rates. 

Approaching the problem from the 
opposite direction was an early Indi- 
ana case, Re Indianapolis Traction & 
Terminal Co. ” Here the Indiana com- 
mission ruled that it could make an 
increase a condition of an order grant- 
ing emergency relief to utility com- 
panies. This, notwithstanding the fact 
that a commission has no power di- 
rectly to compel an increase in the serv- 
ice of employees. 

In an early Utah case, an award of 
a board of arbitration granting an in- 
crease in wages, which was stipulated 
by the attorneys for the parties to a rate 
proceeding to be taken into considera- 
tion by the commission without further 
evidence, compelled the commission to 
add the amount of increased wages to 
operating expenses. Re Utah Light & 
Traction Co.” 

Among the more recent decisions of 

11 PURI920C 252. 


122 PURI9I9A 278. 
18 PURI920E 833. 


e 


“THE companies are always in a difficult position when wage 
increases are asked because they never know for sure what a 
commission may do about them, although up to date the 
commissions have been inclined to regard the matter as one 


for managerial discretion.” 
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the state commissions on this general 
subject was a case in Syracuse, New 
York, during World War II, Re Syra- 
cuse Transit Corp.* The Syracuse 
Transit Company and the Amalga- 
mated Association of Street and Elec- 
tric Railway and Motor Coach Em- 
ployees of America had in effect a 
bonus plan as approved by the War 
Labor Board and the Director of Eco- 
nomic Stabilization. A bonus plan had 
been under discussion since June, 1944, 
with the War Labor Board in Wash- 
ington, and the second region of the 
National War Labor Board in New 
York city. The present bonus had been 
approved in September, 1944, for the 
period May 1, 1944, to May 1, 1945. 


S icers bonus attempted to compen- 
sate the company employees for 
increased and unusual wartime work 
load. It was based on a formula involv- 
ing vehicle miles, increased revenue, 
and the Little Steel formula. 

The commission did not question 
that employees should receive this ad- 
ditional compensation. The bonus plan 
had been approved by the National War 
Labor Board on the condition that the 
company would not use this bonus for 
an application for a rate increase or to 
resist an otherwise justifiable rate de- 
crease. Counsel for the union stated 
that the condition applied only to the 
company and would not apply to the 
union. There was testimony that a re- 
duction in charge for token fares would 
result in a reduction in bonus payments 
to employees. The commission said : 


Rate reductions should not be used as a 
basis for reducing the compensation paid to 
employees. As has already been shown, this 
matter is complicated by the contract be- 
tween the company and the union. However, 
this is a matter for the union and the com- 


14 (NY1945) 59 PUR(NS) 170. 
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pany to work out with the national agencies. 
Quite obviously this commission cannot be- 
come involved in any wage agreements or 
negotiations with the War Labor Board, 
nor be restricted in applying the standard 
fixed by law for reasonable rates. It is not 
reasonable that an arbitrary formula for 


computing the additional compensation 
should be used to prevent a just reduction 
in rates of fare paid by the public. 

I am allowing herein as an operating ex- 
pense the full cost of the bonus estimated 
by the company’s comptroller. .. . 
During the depression of the early 

Thirties, the South Carolina commis- 
sion made an interesting ruling along 
this line, in Re Southern Bell Teleph. & 
Teleg. Co."* There the telephone com- 
pany had failed to reduce wages and 
salaries of employees during a period of 
economic depression when wage cuts 
throughout the country had been made 
in other industries from 10 per cent to 
50 per cent. This was held to be unjusti- 
fied, and the future allowance in oper- 
ating expenses for such wages and sal- 
aries was ordered to be reduced by not 


less than 20 per cent. 


HE Pennsylvania commission held 

that it had no power to determine 

the conditions upon which a street rail- 
way’s striking employees should return 
to work, nor did it have jurisdiction in 
disputes over wages or terms of em- 
ployment in public utility operations.”® 
The Washington state commission 
in Department of Public Service v, Pa- 
cific Power & Light Co.” took into con- 
sideration the pressure being put upon 
a utility company to restore wage cuts 
made during the economic depression. 
The commission said that such a move- 
ent might well be justified and that, if 
wage increases were granted, they 





15 PUR1933B 181. 

16 Citizens Committee of Summit Hill v. 
East Penn Electric Co. PURI928E 288. 

1713 PUR(NS) 187. 
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would be charged to operating ex- 
penses, 

The commission took this into ac- 
count in determining whether rate re- 
ductions should be made to the full 
amount of the excess profits indicated 
in a utility company earnings. 


U. S. District Court (Pennsyl- 

vania) in Edison Light & P. Co. 
v. Driscoll ruled that higher salaries 
to be paid to officers and employees pur- 
suant to a resolution by the board of 
directors, if reasonable, should be al- 
lowed, since a commission may regu- 
late but may not manage a utility. It 
is not empowered to substitute its 


18 (1938) 25 PUR(NS) 441, 25 F Supp 192. 


judgment for that of the directors of 
the corporation. 

To the same effect, another U. S. 
District Court (Florida) ruled, in pass- 
ing upon the adequacy of rates fixed by 
a franchise, that it should not rule upon 
a city’s claim of excessive wages and 
salaries, where there was no evidence 
of bad faith or dishonesty and the ex- 
perts themselves did not agree.” 

Prospective wage increases con- 
tingent upon a rate increase were con- 
sidered by the Washington state com- 
mission in estimating operating ex- 
penses of a bus company.” 

19 West Palm Beach Water Co. v. West 
Palm Beach (US Dist Ct) PUR1930A 177. 


20 Department of Public Service v. Everett 
City Lines, Cause No. FH-7619, Nov. 6, 1942. 





Fruit of Free Enterprise 


aoa VV HAT is happening in the coal industries in the United 
States and in England emphasizes the contrast in our 
two approaches to a very similar problem, The coal industry, as 
you know, has been sick for along time in both countries. Eng- 
land has attemped to cure it by nationalizing the mines. America, 
even in a period of labor crises, has clung tenaciously to the 
system of private ownership. 

“Just a few weeks ago we saw our belief in this system justi- 
fied. The Pittsburgh Consolidation Coal Company, largest pri- 
vately owned coal company in the world, announced its plans for 
— of coal into gas, alcohol, and other more efficient 
fuels. 

“This privately owned enterprise thus was driven by the 
profit motive in a free competitive system to launch the greatest 
single advance in the entire history of the coalindustry.” ~ 

—Gwityo A. Price, 
President, Westinghouse Electric 
Corporation. 
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Britain’s Problem of ‘Transport 
Nationalization 


Britain’s need for nationalization of its transport facilities was apparently the 

outgrowth of inadequate regulation of competitive transport services under 

private enterprise. The legislation is based on the theory that services to the 

community without profit incentive will be more successful in maintaining 

and improving transport operations. But will this theory prove out in prac- 
tice? This writer expresses some scepticism. 


By HERBERT T. BANYARD* 


industrial undertakings of Great 
Britain have taken up so much 
parliamentary time as the railways. At 
the time of their inception and develop- 
ment they were regarded as monopolies 
and as such were subjected to varying 
degrees of statutory control. In return 
for passing the enabling acts necessary 
for their existence, the legislature in- 
sisted that reasonable facilities must be 
offered to the trading community for 
the conveyance of goods, prohibiting 
oppressive contracts, and imposing re- 
strictive conditions on charges. In the 
Nineteenth Century a thousand odd of 
these controlling acts found their way 
into the statute book. The recent allo- 
cation of more parliamentary time for 
the consideration of the Transport 
Bill merely continues the tradition. 
Seldom has the opposition to such a 
measure been conducted with so much 


[ the last hundred years few of the 


*For personal note, see “Pages with the 
Editors.” 


ferocity. This is not surprising, for 
the bill with its 127 clauses and 13 
schedules provides the legal basis for 
a publicly owned system of Britain’s 
inland transport. It will extend nation- 
alization with few exceptions to all 
railways and their ancillary undertak- 
ings: goods, passenger transport, 
canals, docks, and harbors. At the 
present time, these undertakings em- 
ploy about a million people, approxi- 
mately 6 per cent of Britain’s working 
population. The sum of £1,000,000,- 
000 ($4,000,000,000) will be required 
to compensate the existing rail and 
canal stockholders. An undetermined 
amount will also have to be found for 
the compensation of the road hauliers 
who will be absorbed under the Trans- 
port Bill. 


} ie main provisions deal with the set- 
ting up of a transport commission 
to which would be transferred on Jan- 
uary 1, 1948, all the acquired under- 
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takings. It would consist of a chair- 
man and four other members who 
would be responsible to the Minister of 
Transport for matters of policy. The 
managerial control of the differing con- 
cerns would be shared by five execu- 
tives dealing respectively with railways, 
docks and inland waterways, road 
transport, London transport, and 
hotels. The separation of the executive 
task of management from the commis- 
sion should leave the latter free to con- 
fine itself to the promoting of an effi- 
cient and adequate system of inland 
transport and dock facilities in the 
United Kingdom. There is, however, 
a vital obligation laid upon the com- 
mission so to conduct the various un- 
dertakings that the revenue received 
“is not less than sufficient for making 
provision for the meeting of charges 
properly chargeable to revenue taking 
one year with another.” 

All road haulage concerns mainly 
engaged in long-distance haulage under 
A and B licenses will be acquired. Cer- 
tain classes of operators are excluded ; 
that is, furniture removers, carriers of 
liquids in bulk, meat, livestock, and 
heavy indivisible loads. After January 
1, 1948, it will be a condition of the is- 
sue of A and B licenses that the work- 
ing distance of the operatives outside 
the control of the commission will be 
limited to 25 miles from their base. In 
respect of goods vehicles functioning 
under a C license by ancillary users— 
that is, traders using vehicles for the 
carriage of goods in connection with 
any trade or business carried on by 
them—the limit of operation will be 40 
miles from their base. 

It is provided that permission may 
be granted to C license holders to op- 
erate in excess of 40 miles if it can be 
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shown that such an operation is neces- 
sary to maintain, say, a continuous 
manufacturing process between two 
factories. Permission will also be 
granted if the goods of the trader are 
especially fragile, or in certain circum- 
stances where the cost of packing 
would be prohibitive. Against the re- 
fusal of permission there lies an appeal 
to the Minister. In passing, it might 
be noted that the farming community 
will enjoy considerable freedom under 
the bill. To quote the parliamentary 
secretary to the Ministry of Transport: 
“A farmer taking his own produce in 
his own vehicle does not require to have 
a C license at all. Therefore he is able 
to take his own produce in his own 
vehicle 400 miles if he wants to with- 
out asking anyone’s permission.” 

At the moment it is not proposed to 
take over road passenger transport 
services, but the commission is em- 
powered to promote area schemes after 
consultation with the local authorities 
with a view to “the coordination of the 
passenger transport services serving 
the area.” 

Apart from the general objections 
advanced against the bill two specific 
lines of attack have emerged: (1) on 
the mileage restrictions imposed on the 
road haulier and especially those direct- 
ed against the C license holder, and 
(2) on the terms and conditions of 
compensation. The consideration of 
the second point will be dealt with 
later in this article, but for a full un- 
derstanding of the former it is now 
necessary to digress somewhat to study 
the effect of road competition on the 
railways between 1921 and 1939, 


ye the 1914-1918 war the Brit- 
ish government decided on the 
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amalgamation of the 120 companies 
then operating railways, and in pursu- 
ance of this object passed through 
Parliament the Railways Act of 1921. 
This had the effect of reducing the 
number of operating companies into 
four main groups. At the same time 
the act set up a new quasi judicial body 
called the Railway Rates Tribunal, 
vesting in it wide authority to deal with 
all matters of railway rates and charges. 
The railway companies submitted to 
the tribunal a system of rates and 
charges designed to produce revenue 
at the rate of £51,000,000 per annum, 
this figure being known as the standard 
revenue. After much inquiry and con- 
troversy the new rates received statu- 
tory authority, which came into force 
on January 1, 1928, and were known as 
standard charges. Publicity had to be 
given to these new rates, and the rail- 
way companies were compelled to keep 
rate books open for the inspection of 
any interested party at each station 
where goods were received for convey- 
ance. It is interesting to note that this 
standard revenue was never earned in 
any year by the four groups, and, 
despite an increase of 5 per cent in their 
rates in 1937, they incurred each year 
a deficit running into many millions. 
The act of 1921 gave the railways 
power, subject to the permission of the 


Railway Rates Tribunal, to carry cer- 
tain traffic at rates lower than the 
standard operating for that class of 
traffic. These were known as excep- 
tional rates, and it has been computed 
that, in the years 1930-1938, 80 per 
cent of all traffic was conveyed at these 
rates. 


HE effects of these deficits were 

shown in the dividend policies of 
the companies, the junior stocks re- 
ceiving little or no return during these 
years, while at the same time the 
amounts available for obsolescence and 
renewals were limited. This fall in 
revenue can be traced to two main 
causes: the general trade depression 
between the wars and the growth of 
road transport competition. The road 
haulier, free from the onerous liability 
of the common carrier and under no 
obligation to publish rates, was thus 
able to compete very effectively with 
rail transport. Road charges were and 
are still based on the cost of carrying, 
while the structure of railway rates is 
based on the value of the consignment 
as well as the cost of conveying it. As 
a result, road charges are less than rail 
charges for the more valuable goods 
and more than rail for the less valuable. 
Road hauliers therefore competed suc- 
cessfully for those goods which are 


e 


on the amalgamation of the 120 companies then operating 


q “AFTER the 1914-1918 war the British government decided 


railways, and in pursuance of this object passed through 
Parliament the Railways Act of 1921. This had the effect of 
reducing the number of operating companies into four main 
groups. At the same time the act set up a new quasi judicial 
body called the Railway Rates Tribunal, vesting in it wide 
authority to deal with all matters of railway rates and 
charges.” 
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found in the expensive categories of 
railway rates. Thus, the fact that the 
rates for conveyance by rail were 
cheaper than the equivalent rates by 
road meant that the low-rated com- 
modities, like coal and iron ore, were 
left to the railways to carry, not be- 
cause the road haulier did not desire to 
participate in this class of traffic but 
because his rates for it were not com- 
petitive. It therefore followed that any 
increase in the number of road hauliers 
would result in a further loss of re- 
munerative traffic from rail to road. 
So far as I know, no figures are 
available to show the amount received 
by the British railway companies for 
the conveyance of each class of traffic 
or the relation of the receipts to the cost 
of conveyance. It is not, however, un- 
fair to suggest that the raw materials 
for the basic industries were in part 
subsidized by the higher grades of traf- 
fic. The revenue necessary for railway 
solvency was obtained by a delicate 
combination of income from all classes 
of traffic. The advent and growth of 
the road haulier, who took the most 
remunerative traffic and operated in 
the main on those routes where an ade- 
quate amount of two-way traffic could 
be obtained, brought the railway com- 
panies to a serious financial crisis. 


‘T° deal with the results of this free 
competition, so disastrous to the 
railways so long as their rate structure 
remained unmodified, the government 
instituted an inquiry into road and rail 
transport. The result of much delib- 
eration was the production of the 
Salter report, the main recommenda- 
tions of which were incorporated in the 
Road and Rail Traffic Act of 1933. 
This provided for the first time in this 
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country a system of goods vehicle 
licensing. The act laid down that “no 
person shall use a goods vehicle on a 
road for the carriage of goods (a) for 
hire or reward, or (b) in connection 
with any trade or business carried on 
by him except under license.” Three 
kinds of licenses were granted: A— 
road haulier, B—limited carrier, and 
C—ancillary user. They were granted 
for a period to hauliers operating at a 
certain date but subsequent entrance 
into the industry was severely limited. 
New applicants had to show that real 
need existed for the services they pro- 
posed to offer. It was not sufficient to 
assert that refusal to grant the license 
would cause inconvenience generally. 
At the public hearing of these new ap- 
plications it was quite usual to find 
objections raised against the granting 
of the license not only on the part of 
the railways but also on behalf of the 
established haulier. Despite the limit- 
ing factors of the licensing regulations 
and the increased taxation of motor 
vehicles and fuel, the position so far 
as the railways were concerned de- 
teriorated steadily. 

In 1938 Britain’s railways launched 
their “square deal” proposals, seeking 
relief from the statutory regulation of 
charges and freedom to decide for 
themselves the rates to be charged for 
the conveyance of merchandise. The 
advent of the war blocked any statutory 
relief, but, in view of the experience 
gained as to the effect of even regu- 
lated competition on the structure of 
railway finance, it is understandable 
that the terms of the present Transport 
Bill are designed to integrate both road 
and rail systems into a unified whole. 


T is pertinent, however, to inquire if 
this measure will provide the flesh 
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Relief from Statutory Regulation 


“ae 1938 Britain’s railways launched their ‘square deal’ proposals, 
seeking relief from the statutory regulation of charges and free- 
dom to decide for themselves the rates to be charged for the conveyance 
of merchandise. The advent of the war blocked any statutory relief, but, 
in view of the experience gamed as to the effect of even regulated com- 
petition on the structure of railway finance, it is understandable that the 
terms of the present Transport Bill are designed to integrate both road 
and rail systems into a unified whole.” 





and blood of a transport system so at- 
tractive to the trading community that 
it will of its own volition use the 
services offered. Time and experience 
alone can answer this query. Mean- 
while, there would appear to be little 
objection to an amendment designed to 
restore the freedom of the C license 
holder. The right “as of right” to ac- 
quire his license and to operate as many 
vehicles as his business requires with- 
out mileage restrictions would be a con- 
cession that should be a measure of the 
Minister’s confidence in the ultimate 
success of his new undertaking. 

At present, the conditions under 
which traders may apply for permis- 
sion to operate their own vehicles be- 
yond the prescribed limit are clearly 
laid down in the bill. But these conces- 
sions may be worthless if, as it appears, 
the bill provides that the commission 
can exercise what is virtually a veto by 
representing that the contemplated per- 


mit will affect adversely the new 
monopoly. In view of this situation it 
is not surprising that the trader op- 
erating vehicles at present under a C 
license considers that these safeguards 
are more apparent than real. 

Is the Minister’s objection to ac- 
cepting such an amendment due to his 
fear that the industrial community 
might, by a substantial increase in the 
number of road vehicles, attempt to 
sabotage the new undertaking? If 
this is so, then the point might be met 
by a compromise whereby the conces- 
sion would be limited to the 149,000 
present holders and their 300,000 ve- 
hicles. Such a gesture would at least 
provide competition limited in nature 
but sufficiently adequate to become a 
barometer of efficiency to test the op- 
erating qualities of the state monopoly. 

I turn now to the terms and condi- 
tions of compensation in the bill 
against which the second of the main 
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objections has been raised. In satisfac- 
tion for existing rail and canal stock, 
the commission proposes to issue Brit- 
ish transport 24 per cent stock based 
upon the market valuation operating 
within certain dates. The principal 
and interest of the stock will be guar- 
anteed by the government. The market 
price chosen is that existing either six 
months before the last general election 
(July, 1945), or six days before the 
King’s speech opening the present ses- 
sion of Parliament (in which the in- 
tention to nationalize transport was an- 
nounced ), whichever is the higher. 


| pe the road hauliers a 2-part scheme 
of compensation is suggested: the 
replacement of the acquired assets at 
the time of the transfer, less deprecia- 
tion on an agreed scale, and a payment 
based on from two to five times the 
net annual profit lost to the under- 
takings. 

For local authorities operating pas- 
senger transport services to be acquired 
under the bill it is provided that the 
commission assume liability for the 
interest and sinking-fund charges for 
any net debt which is outstanding at 
the time of transfer. No further pay- 
ment is envisaged and this method of 
compensation is justified by the gov- 
ernment on the ground that the assets 
are merely being transferred from one 
public authority to another. 

Considerable criticism has been di- 
rected against the whole idea of using 
the prevailing market prices as basis for 
compensation. The alternative sug- 
gested by the opposition is that the 
matter be submitted to an independent 
tribunal for arbitration, the resulting 
valuation then being accepted by the 
government as a basis for compensa- 
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tion. This is not quite so easy as it 
sounds because of the wide diversity 
of assets owned by the railway com- 
panies. It would certainly require the 
services of a considerable number of 
technical and professional experts for 
a considerable time. But, while that 
fact would not of itself invalidate the 
method, it is relevant to inquire how 
it is proposed to assess the present earn- 
ing capacity of the railways. It would 
be almost impossible adequately to 
compute the value of, say, a branch line 
with all its ancillary equipment, with- 
out reference to the amount and type of 
traffic likely to pass during a given 
period. And this piece of vital in- 
formation is at the moment a very open 
question. 

At least this can be maintained : The 
existing stockholders will suffer no loss 
of capital and the market price is in 
many instances substantially higher 
than before the war owing to the guar- 
anteed revenue paid by the government 
during the war years. Two examples 
can be cited to support this statement : 
The Great Western Railway ordinary 
stock which stands at the moment in 
the market at £59-60 could be pur- 
chased in January, 1939, for £28, while 
the London, Midland, and Scottish 
Railway ordinaries’ present-day value 
is £29-30, which in 1939 stood at 
£13-14. 


ies other aspect of the proposed 
method of compensation is the loss 
of income entailed. It is estimated that 
this income will fall from £40,000,000 
to £22,750,000 per annum. It has never 
been seriously questioned that the state 
has not the right to benefit from the 
use of its own credit, or that the drop 
in income is inevitable when once the 
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principle is accepted that ths new stock 
carries a government guaranty, and 
therefore is secure against any default. 
And sufficient attention has not, I think, 
been given to the fact that the present 
rate of income enjoyed by railway 
stockholders has only been possible by 
the inflated traffic of the war years. 

This volume of traffic clearly could 
not continue. Indeed, already a sub- 
stantial fall has occurred and it is a 
matter of considerable doubt, even if 
more severe restrictions were placed on 
road transport in favor of the railways, 
whether the latter could earn anything 
approaching the present guaranteed 
revenue. The obvious remedy for hold- 
ers of the new stock who dislike the re- 
duction in their income is to sell and 
invest in another type of security 
which, while providing a higher yield, 
carries a greater amount of risk. The 
reinvestment problem of the holders of 
debenture stock, which ranks as 
trustee securities, is not quite so sim- 
ple. For them, however, the Chancel- 
lor of the Exchequer states that he is 
prepared to consider some increase in 
the range of trustee stocks. This would 
go a long way towards removing what 
might be considered a_ legitimate 
grievance in these compensation pro- 
posals. 

Two final points in connection with 
this section of the bill deserve attention. 
Much criticism has been directed 
against the suggested terms for acquir- 
ing the good will of the road haulage 
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undertakings and charges of robbery 
and parsimony have been leveled 
against the government. The prevail- 
ing commercial practice when dealing 
with good will in the sale of a concern 
operating under an A license is to as- 
sess it at a figure varying between £45 
and £55 per ton of unladen weight. 
Judged by this figure the proposals of 
the bill err if anything on the generous 
side. 


es, in acquiring municipal 
passenger undertakings the com- 
mission, while taking over their debts, 
will also acquire the benefit of any ex- 
isting redemption funds. But no provi- 
sion appears to be made for any extra 
compensation to the particularly re- 
munerative undertakings. Many local 
authorities, owing to prudent manage- 
ment over a period of years, have re- 
deemed the whole of the outstanding 
debt on their passenger-carrying fleet 
and at the same time out of income 
have brought their assets up to first- 
class condition. The subsequent prof- 
its have then been available for lower 
fares and the relief of the general rates. 
The Glasgow Corporation has an ex- 
cellent record in this respect and, in 
company with many similarly placed 
local authorities, deserves more gener- 
ous financial treatment than the bill 
proposes. 

To provide funds for capital pur- 
poses for the future development of 
its assets, the commission is empow- 
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at the moment in the market at £59-60 could be purchased in 


q “THE Great Western Railway ordinary stock which stands 


January, 1939, for £28, while the London, Midland, and 
Scottish Railway ordinaries’ present-day value is £29-30, 
which in 1939 stood at £13-14.” 
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ered, under the terms of the bill, to cre- 
ate and issue additional transport stock 
amounting to £250,000,000 and to 
raise temporary loans not exceeding 
£25,000,000. Judged by any criterion, 
these figures appear inadequate. For 
example, to electrify the remaining 
suburban services of the London area 
now operated by steam traction would, 
it has been estimated, cost £300,000,- 
000. And it is doubtful if a similar 
amount would be sufficient to effect the 
modernization of our existing railway 
equipment. It is hoped these facts will 
not be lost sight of when the commit- 
tee stage of the bill is reached and that 
amendments will be accepted to enable 
the commission to deal with the arrears 
of development in our transport sys- 
tems. 

When commending this measure to 
the House of Commons on December 
18, 1946, the parliamentary secretary 
to the Ministry of Transport conclud- 
ed his speech with these words: 


The bill frees our vital transport industry 
from the sordid wrangles that have be- 
deviled it in the past, and creates a sound 
structure, on which a healthy and progres- 
sive transport system can be built, the pride 
of all who work on it and a vital instrument 
in planning the reconstruction of our country 
on new and better foundations. 


fim belief in the benefits and ef- 
ficacy of nationalization by the 
Labor party is no new thing. For the 
last half-century it has held, with 
all the tenacity of a religious faith, a 


conviction that the major public serv- 
ices and large concentrations of eco- 
nomic power should not be left in 
private hands. To expect it now to 
recant this belief when, for the first 
time in its history, it has the 
power to translate it into legislation, 
is as reasonable as to expect the College 
of Cardinals to repudiate the infalli- 
bility of the Pope. 

Whether the hopes of the parlia- 
mentary secretary are realized will de- 
pend not only on the quality of those 
appointed to executive positions, but 
also on the attitude of the rank and file 
toward their new employers. For many 
years sections of Britain’s industrial 
community have been very vocal about 
the iniquity of private profit as the 
motive force in industry, and have 
denied vehemently the argument of 
their opponents that it is vital for the 
successful operation of any undertak- 
ing. This bill provides the transport 
worker with the opportunity of prov- 
ing, at least in part, the truth of this 
contention. Has the evolution of our 
social consciousness reached the stage 
where it can be assumed that service 
to the community will of itself be re- 
garded as of major importance ? I must 
confess to some doubt in the matter; 
nevertheless, the passage of this bill 
into a smoothly working act very large- 
ly will depend on how far that ideal 
is accepted. 





¢ “Ww HILE we are cautioned not to be too optimistic at once about the 

use of atomic energy in industry and in everyday living, as it is 
not ready to compete with the present sources of power used by our indus- 
trial society, nevertheless this great cheap source of power may be a wel- 
comed supplement in certain phases of our industrial life where huge 


blocks of cheap power are required. 


“Naturally I think of atomic energy as supplemental to hydroelectric 
power in the West, where there is a need for electric power, even greater 
than all the existing hydroelectric plants can supply.” 


—Ase Murpock, 
U. S. Senator from Utah. 
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More on Depreciation 


HE May 22, 1947, issue of the FortNIGHTLY 

contains an interesting and scholarly dis- 
cussion of some “Live Depreciation Questions” 
by Clyde Olin Fisher, then chairman of the 
Connecticut Public Utilities Commission, but 
since retired. Many engineers, familiar with 
the history of utility depreciation, will disagree 
with one of his positive assertions which reads 
as follows: “Obviously, the consumption of 
plant is no more a function of earnings than 
it is a function of debt amortization or the out- 
come of the Irish Sweepstakes or the vagaries 
of the vernal equinox.’ 

It is assumed that “consumption of plant” i 
intended to be synonymous with accruing Pn 
preciation. This phenonomen is commonly di- 
vided into two rather distinct classes, called 
physical and functional, respectively. The lat- 
ter class has accounted for more than 80 per 
cent of past retirements, and this proportion 
will probably be maintained. A very large pro- 
portion of such retirements is due to inade- 
quacy, which means that units become too small 
to handle increasing loads, although they are 
in satisfactory physical condition. Such in- 
creasing loads are reflected in increased rev- 
enues, 


i* follows that, contrary to the Fisher asser- 
tion, there is a relation between revenue 
trends and the progress of depreciation. Wheth- 


er one is a “function” of the other need not 
be argued nor the difference for “Irish Sweep- 
stakes” and “vernal equinox.” Where a busi- 
ness (and revenue) decline occurs the oppo- 
site effect on depreciation takes place. Units 
last longer and, for the time being, accruing 
depreciation declines. It is the writer’s opinion, 
as set forth at greater length in his recently 
published Anatomy of Depreciation, that busi- 
ness trends, as reflected by revenues, are a very 
important factor in depreciation computations. 
They indicate that the earlier depreciation 
methods, under which accruals were based 
largely on revenues, were by no means without 
merit, Present accruals for depreciation are 
not very different from those made in those 
earlier years by progressive companies for 
anticipated retirements. 

This is not an argument for return to retire- 
ment accounting methods but rather that pres- 
ent methods should not ignore factors that 
have been found by experience to be impor- 
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tant, where an “enlightened estimate” is the 
objective. 

—LuTHER R. Nasu, 
Consulting Engineer, Ridgefield, Connecticut. 


* 
TVA and Generation 


HE comments made recently in your pages 

about TVA et al. are most pertinent. Just 
how any person having the most elementary 
business acumen can be literally “kidded” into 
thinking seriously that a project including some 

000,000 investment with an annual gross 
of less than $50,000,000 can have a surplus of 
the order of $16,000,000 indicates almost 
“atomic” legerdemain the “yardstick” is not 
even a micrometer rule. 

Incidentally the comments about high volt- 
age generators are quite true. In South Africa 
and Great Britain the Parsons Company has 
had over ten 33,000-volt units in operation, be- 
ginning in 1929, (See Journal, Institute of 
Electrical Engineering, page 1065 (1929).) 
The writer’s investigation was in 1936. There 
are of course other reasons why “high voltage 
generation” is not always an economic desira- 
bility. as 
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Utility Stock Performance 


[ = interested in the St. Louis County 
Water Company, the Long Island Water 
Company, and a number of others, and, con- 
sequently, have come to get great pleasure and 
information in reading your publication. 
Sometime ago I read in “Pages with the 
Editors” an appraisal of reasons behind the 
weak market for utility stocks. This is an 
excellent article and true as far as it goes. 
For, while it is true that stocks have —— 
because of disappointment in earnings and lack 
of confidence on the part of investors, the rea- 
son for lack of earnings and lack of confidence 
is due to realization of the fact that it is labor 
and not management that controls things. In 
other words, it is the labor situation that fun- 
damentally caused the slump on the stock ex- 


change. 
—C. S. Mort, 
President, Charles Stewart Mott Foundation. 
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Merry-go-round on Power Bills 


ONGRESSIONAL activity in Washing- 

ton on bills of interest to the public 

utility industries reached a dizzy pace late 

in June. Six different congressional com- 

mittees were considering bills of one kind 

or another, principally those dealing with 
public power operation. 

Moreover, the testimony before some 
of these committees and subcommittees 
was not entirely consistent. For example, 
one subcommittee of the House Public 
Works Committee, considering the Don- 
dero Bill (HR 3036) to switch certain 
public power project control from the 
Interior to the Army, witnessed testi- 
mony of business-managed utility men 
praising the Army Engineers. Another 
subcommittee of the same committee 
heard business-managed utility men con- 
demn the Army Engineers for their in- 
sistence on building Clark Hill dam on 
the Savannah river in Georgia. 

Again, the Federal Power Commission 
received bouquets at the Dondero Bill 
hearings as better qualified to supervise 
Federal power marketing operations than 
the Interior Department. But over at the 
House Interstate and Foreign Commerce 
Committee the FPC was being criticized 
for alleged overreaching of jurisdictional 
ambitions in both the electric power and 
natural gas fields. This criticism came, 
of course, in connection with the Miller 
bills to cut back FPC control over certain 
border-line interstate sales and hydro- 
electric activities, and the Rizley Bill to 
cut back the FPC’s control over produc- 
tion and gathering under the Natural 
Gas Act. 

Meantime, the Appropriations com- 
mittees of both the Senate and House 
were hacking away at proposed budgets 
for both Interior and Army Engineers. 


Washington and the 


Utilities 


Decision Boosts Rizley Bill 

ge: Rizley Bill, incidentally, re- 

ceived a shot in the arm as the result 
of the U. S. Supreme Court decision in 
the Interstate Natural Gas Case. The 
unanimous opinion of the highest court, 
written by Chief Justice Vinson, was so 
sweeping that it apparently surprised 
even the FPC officials, whose position 
was upheld on all points and then some. 
Judge Vinson ruled, in effect, that any 
sale of gas, however intrastate in char- 
acter its own physical circumstances 
might be, nevertheless would be subject 
to the FPC’s control, if the gas delivered 
within the state were generally known to 
be designed for resale outside of the 
state. (See page 125.) 

Whether there was any corporate re- 
lationship between the wholesale supplier 
and the pipe-line company buying the gas 
did not seem to make much difference. 
The court simply regarded the sale and 
delivery of the gas within the state as part 
of a continuous movement in interstate 
commerce and hence subject to Federal 
control. 

Even the boosting of pressure in 
compressors was found to be merely 
an “incident” of the interstate journey. 

Both oil and natural gas men see in this 
Interstate Natural Gas decision authority 
for FPC to extend its control right back 
to the head of the well. This notwith- 
standing the exemption under the Nat- 
ural Gas Act for producers and gatherers 
of natural gas. The Vinson opinion held 
on this point that the statutory exemp- 
tion is simply a reservation of state 
power not available for use by a com- 
pany seeking to claim such exemption on 
its own hook. (In the Interstate Nat- 
ural Gas Case the state of Louisiana did 
not complain of FPC interference.) 
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WASHINGTON AND THE UTILITIES 


A’ a matter of fact, the FPC itself vol- 
untarily announced a proposed new 
rule defining “producers and gatherers,” 
which, in effect, waived part of the exten- 
sive jurisdictional powers which the 
Vinson opinion implied FPC could exer- 
cise. This was several days before the 
decision was handed down. However, 
Chairman Smith, evidently sensing that 
the Interstate Gas decision would 
“needle” the oil and gas people into 
anguished complaint, hastened before 
the House Interstate and Foreign Com- 
merce Committee and laid down an FPC 
compromise on the Rizley Bill. This com- 
promise declared that FPC would exer- 
cise no control over production-gather- 
ing activities of independent natural gas 
producers, including those oil producers 
who also produce some gas. (The FPC 
proposal said nothing, however, about 
end-use rate making, which the Rizley 
Bill also seeks to prohibit. ) 

Thus we have the rather unusual spec- 
tacle of a Federal agency voluntarily 
favoring a partial limitation of its powers 
almost while the ink was still wet on a 
Supreme Court decision upholding such 
powers on a broad and sweeping basis. It 
remains to be seen whether Chairman 
Smith has succeeded in putting out the 
fire which the oil and gas people have 
been trying to build under the Rizley 
Bill. Certainly the immediate reaction of 
Congress to the whole situation was one 
of delay. Even members known to be 
favorable to the Rizley Bill wanted to 
take a second look at the Interstate Gas 
decision, if for no other reason than to 
see if the Rizley Bill plugged up all the 
necessary gaps which the Vinson opinion 
disclosed in the present Natural Gas Act. 

That being the case, there was some 
doubt if the House would have an oppor- 
tunity to vote on either the Rizley Bill or 
the FPC compromise before the end of 
the session scheduled for late July. Just 
the same, pressure under the Rizley Bill 
is still climbing and, whatever Congress 
may do before it goes home for the sum- 
mer, the chances are pretty good that it 
will not cool off completely on this sub- 
ject by the time the next session meets 
in January (assuming no special ses- 


sion). In other worus, some action by the 
80th Congress on amending the Natural 
Gas Act eventually is a good prospect, 
clouded only by the definite threat of an- 
other one of those Truman vetoes. 


* 


Reclamation Reform Bill 
Reaches First Base 


HE perennial bill to make the 

Reclamation Bureau cease its in- 
genious practice of paying interest and 
having it too, has made some progress. 
But that is about as far as it is likely to 
go at this session of Congress. This year 
the bill (HR 2873) is known as the 
Rockwell Bill. After much pulling and 
hauling a subcommittee of the House 
Public Lands Committee has favorably 
reported the Rockwell Bill in a form sat- 
isfactory to the National Reclamation 
Association and quite unsatisfactory to 
the Reclamation Bureau. This bill re- 
quires that interest in the power features 
of any reclamation project shall be paid 
over directly to the Treasury, and shall 
not be diverted by the Reclamation Bu- 
reau to repayment of other costs of the 
same project. Up to now, Bureau ac- 
countants have been using power inter- 
est payments to amortize irrigation costs, 
and have otherwise used the interest 
money to pay part of the principal of the 
project debt. House appropriators ob- 
jected to this practice, and had threatened 
to cut Reclamation funds until it was 
stopped. The bill reduces the interest 
rate from 3 per cent to 2 per cent, and 
requires that power costs be fully 
amortized within sixty-seven years, in- 
stead of “within a reasonable time.” 

But the favorable subcommittee report 
only represents reaching first base as far 
as the Rockwell Bill is concerned, and 
with the session adjournment coming on 
fast, it looks very much as if it will be 
left on base. The principal barrier is 
public - power - minded Representative 
Welch (Republican, California), chair- 
man of the Public Lands Committee, who 
has evidently vowed and determined that 
no such bill will get out of his committee 
as long as he is in the driver’s seat. He 
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already has told the Reclamation people 
and the bill’s sponsors as much. Perhaps 
next session Reclamation Bureau critics 
will be able to blast the bill over Welch’s 
blockade, but it will take plenty of 
blasting. 


* 


Washington Success Story 


Bee we in Washington are jok- 

ing about finding a new formula for 
success in public life. All you have to do 
is get elected to the House of Representa- 
tives, then get appointed to an important 
subcommittee of the House Appropria- 
tions Committee. After that it is only 
necessary to hack and slash departmental 
appropriation budgets. After a Repre- 
sentative has developed enough nuisance 
value along this line, he is quite likely to 
be approached with a flattering sugges- 
tion that his talents would be better ap- 
preciated in some high administrative 
post. So runs the story. 

This is not to say that the recent and 
sudden switch by the President in the 
nomination to the FCC, from Commis- 
sioner Wakefield to Representative Jones 
(Republican, Ohio), is entirely a “kick 
upstairs.” It has been known for quite 
awhile that Representative Jones, one of 
the most able and industrious budget 
slashers who ever swung an ax in the 
Appropriations Committee, has been 
anxious for some time to get out of the 
turmoil of election politics. Jones’ seat 
was about as safe as any Republican seat 
in the country — the fourth district of 
Ohio. 

Furthermore, switching from the $15,- 
000 job in Congress (with other per- 
quisites) to the $10,000-a-year post on 
the FCC is hardly a financial elevation. 
But it will give Jones a chance to demon- 
strate his more scholarly and executive 
abilities. The fact remains, however, 
that Jones leaves Congress almost in the 
same manner in which his predecessor 
was tempted to leave a couple of years 
ago. At the time, the Democrats were 
running the House and Representative 
Jed Johnson (Democrat, Oklahoma) was 
swinging an ax on Interior Department 
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funds just about as efficiently as Repre- 
sentative Jones. 

There was hardly any attempt to con- 
ceal the fact that former Secretary of 
Interior Ickes was glad to have Repre- 
sentative Johnson offered a lifetime job 
on the Federal bench to get him out of 
Congress. It may be that Representa- 
tive Jensen (Republican, Iowa), who 
will succeed Jones as Interior subcom- 
mittee chairman, is wondering what kind 
of a job the administration may have in 
store for him. Jensen is a pretty good 
man with an ax himself. 

Of course, the House leadership insists 
on the record that it was simply a case of 
Republicans demanding that Republican 
vacancies on such boards as the FCC 
ought to go to regular GOP members and 
not to so-called “Roosevelt Republicans.” 
Just the same, it is noteworthy that a 
good friend of Representative Jones on 
the other side of the aisle, Minority Lead- 
er Sam Rayburn (Democrat, Texas), 
very willingly used his good offices to 
further the Jones appointment. Ray- 
burn’s friendship with Jones has had to 
withstand the strain of some pretty heavy 
budget cutting for Southwestern Power 
Administration projects in Texas, dear 
to the heart of the former Speaker of the 
House. Now that strain will be removed 
—along with Representative Jones. 


¥ 


Utility Bull Shoals Bid Fails 


ow FPC has made public an order 

dismissing an application filed by 
the White River Power Company for a li- 
cense authorizing construction and opera- 
tion of a power plant which would utilize 
the head and storage capacity of the res- 
ervoir to be created by the Bull Shoals 
dam on the White river in Arkansas, The 
FPC order stated that inasmuch as the 
Bull Shoals project has been authorized 
by Congress for construction under the 
direction of the Secretary of War and 
supervision of the Chief of Engineers, 
the issuance of a license to utilize the head 
and storage to be created by the Bull 
Shoals development would conflict. 
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The New Labor Law 
And Wire Services 

HE new Taft-Hartley Labor Act 

has plenty of applications to the 
wire and wireless communications indus- 
try, as it does to all industries. But the 
clear-cut picture of just what telephone 
and telegraph people can expect out of 
the law is still pretty vague. The big 
question is—will future strikes in the in- 
dustry affect the national health and 
safety? And the answer lies only in the 
judgment of one man, the President of 
the United States. The discretion is en- 
tirely his as to whether any industry or 
part of an industry engaged in “trade, 
commerce, transportation, transmission, 
or communications” threatened with a 
work stoppage would “imperil the na- 
tional health or safety.” 

Once the President decides that an im- 
pending communications strike would en- 
danger national health and safety, the 
Attorney General gets an injunction 
halting the walkout for sixty days, and a 
special board of inquiry sets out to find 
the facts at issue. Then the workers are 
polled on whether they will or will not 
accept the company’s last offer. .At the 
end of the 60-day period, plus twenty 
more days for the voting and reporting 
of the vote, the Attorney General must 
ask and obtain the withdrawal of his in- 
junction. This is the procedure even if 
the workers vote “No” to the company 
offer and indicate they will strike. Pre- 
sumably the only resort of the President 
in a case of this kind is to report the sit- 
uation to Congress, and, possibly, to seek 
another injunction by repeating the 
earlier process, Once the injunction is 
withdrawn, of course, there is no legal 
reason why workers cannot walk off jobs. 
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S’ there are two big “ifs” already vis- 
ible in the new law. One is that com- 
munications disputes may or may not be 
subject to the antiutility strike provisions 
of the act. Another is that, if such dis- 
putes are subject to the act, eventual 
strikes are still possible. In view of the 
President’s stolid opposition to the act, 
his use of the discretionary injunctive 
powers is likely to be sparing. His re- 
fusal to get entangled in the recent 
month-long telephone strike, and the rel- 
ative over-all safety of the nation during 
that period, might indicate that another 
phone tie-up could be staged some day 
right under the nose of the new law. 

The Taft-Hartley Act is clear on other 
provisions touching on communications, 
however. Jurisdictional strikes are ex- 
pressly forbidden as unfair labor prac- 
tices, and the National Labor Relations 
Board can get temporary injunctions to 
stop them. This may go a long way 
toward breaking up the running fight be- 
tween the Communications Workers of 
America (formerly the National Fed- 
eration of Telephone Workers) and the 
International Brotherhood of Electrical 
Workers (AFL). Both unions have 
fought tooth and nail over installation 
and construction contracts, and in some 
cases have succeeded in holding up tele- 
phone installations as much as two years. 
Of course the new law will not end the 
interunion fight, but it will drive it un- 
derground. 

Driven underground also, unfortu- 
nately, will be the Communists and fel- 
low travelers prominent in some com- 
munications unions, notably the Amer- 
ican Communications Association 
(CIO). Unions with officers who are 
Communists or Communist sympathizers 
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forfeit their collective bargaining rights 
under the Wagner Act, as amended by 
the new act. But another provision has 
almost an opposite effect, in guaranteeing 
that Communists cannot be thrown out of 
unions. Under the present law, a union 
member can be ejected only for nonpay- 
ment of dues and initiation fees. In try- 
ing to stop the practice of union leaders 
of arbitrarily ejecting a nonconformist 
member, the labor law’s authors inadvert- 
ently gave protection to the Reds and 
pinkoes now inside union ranks. The 
American Communications Association, 
now fronted by Reds, will in all probabil- 
ity still be backed by them. Nominal 
leadership will go to union leaders who 
have no Red taint, though real control 
of the ACA probably will stay in the 
hands of the Red rank-and-file ex- 
leaders. 


HE standard union shop contract 

which most telephone companies 
have with unions of their employees will 
not be disturbed by the new act, provid- 
ed that the union members covered by 
the contract vote for the inclusion of 
such a union shop provision. Contracts 
now in effect are legal until they expire, 
and new contracts made before August 
22nd will be valid for one year without 
employee majority vote. Unions can be 
sued for breach of contract, however, 
and also for damages resulting from 
jurisdictional strikes and secondary boy- 
cotts. Dues check off can now be made 
only after written permission from an 
employee has been obtained. 

One communication labor contract 
which seems certain to run afoul of the 
new law is that agreed to by Western 
Union and the American Communica- 
tions Association, covering telegraph 
workers in the New York area. 
Under this contract, each one of the 7,- 
000 telegraph employees will have a 
union dues check off of about $1.50 a 
month taken from his salary, whether he 
is a member of the union or not. The con- 
tract was signed last month. Comment- 
ing on this unusual feature, where the 
check off not only came out of wages of 
nonunion employees but went into union 


coffers, William Margolis, assistant re- 
gional director of the U. S. Conciliation 
Service, said that the provision was “not 
usual” but “not unique.” 

When the company would not grant 
the union a closed shop, the union insist- 
ed that nonunion workers should not be 
given a “free ride” to benefits earned for 
all employees through union efforts. 
Western Union also has made a similar 
agreement with AFL’s Commercial 
Telegraphers Union, covering some 50,- 
000 workers throughout the U. S. The 
CIO contract was retroactive to April 1, 
1947, and is in existence until April 1, 
1948. Presumably, under the “year of 
grace” provisions of the Taft-Hartley 
Act, both of these contracts will run their 
course without technical interference. 

Industry-wide bargaining, such as that 
attempted by telephone unions last April, 
is still permitted, but members cannot be 
coerced into bargaining on that basis. Co- 
ercion to force workers to bargain indus- 
try wide is an unfair labor practice. Un- 
der the new CWA setup, it could hardly 
be said that the CWA “coerced” its mem- 
bership to seek contracts on the national 
level. Besides, the Bell system may not 
be construed literally to be “industry 
wide” by the NLRB, so long as no bar- 
gaining is sought with independent tele- 
phone companies at the same time. In 
any event, the new law is loaded with $64 
questions for both unions and manage- 
ment. 


> 


Some States Resisting New 
Phone Rate Requests 


PRING telephone contracts which 
called for higher wages to telephone 
employees are having their effect these 
days on rates for service, and public 
service commissions in various states 
have been presented with new requests 
for higher rates to reflect the higher costs. 
The New Jersey Bell Telephone Com- 
pany told the commission that the recent 
strike and subsequent wage boosts would 
add $6,000,000 to the company’s payroll 
expenses. The company announced it 
was filing new schedules to cover the add- 
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ed costs, and would not ask that the 
schedules become effective until October 
15, 1947. 

In several states, active opposition to 
rate increases by the states themselves 
complicated matters. In Maryland, the 
state asked the public service commis- 
sion to disallow an annual rate increase 
of $2,800,000 asked by the Chesapeake & 
Potomac Telephone Coemame A special 
session of the Rhode Island general as- 
sembly was planned to appropriate 
funds for the state public utilities divi- 
sion to investigate company rate sched- 
ules, which boost intrastate rates ap- 
proximately 18 per cent. The funds (re- 
ported at $100,000) are to be used to hire 
experts and technical specialists to op- 
pose the increase asked by the New Eng- 
land Telephone & Telegraph Company. 


¥ 


New Telegraph Bill Ends 
Government Wire Subsidy 


B’ the time this reaches print, West- 


ern Union Telegraph Company will 
be in a position to gross at least $1,000,- 
000 more in the next year than it did last 
year. The big boost came from Capitol 
Hill, where House and Senate passed, 
with practically no opposition, a bill (S 
816) which ended the government’s spe- 
cial rate privileges for telegraph mes- 
sages. From now on Federal bureaus will 
pay the same rate for their messages that 
any private firm pays, unless in the opin- 
ion of the Federal Communication Com- 
mission the volume of business is suffi- 
cient to justify some special rate. Thus 
the telegraph company at last ends the 
subsidy it has been giving the govern- 
ment since 1866. 

According to the Senate committee re- 
port on the bill, Western Union found it 
had made a bad bargain shortly after it 
built some lines west over the public do- 
main in what was then Indian territory. 
In return for the questionable privilege of 
erecting telegraph lines across the wide 
open spaces, Western Union got an 80- 
year headache. Over the stretch of those 
years, Federal telegraph payments slowly 
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rose from a flat $40,000 a year for serv- 
ice, to 40 per cent of regular fees, to the 
80 per cent figure which was standard 
during the war. If this bill had been pro- 
posed and passed in 1941, Western 
Union might have been better off to the 
tune of between $1,000,000 to $5,000,000 
per year. That does not represent much, 
but in Western Union’s opinion, every 
little bit helps. 


¥ 


Representative Jones of Ohio 
Accepts FCC Appointment 


HE newest member of the Federal 

Communications Commission, in a 
sudden and unprecedented presidential 
switch of nominations, is 41-year-old 
Robert F. Jones, Republican member of 
Congress from Ohio. His nomination 
went up to the Senate last month, some 
three weeks after Ray C. Wakefield had 
been renominated by the President for 
another 7-year term. The shuffle led to 
some embarrassment all around, with the 
White House weakly advising that Wake- 
field’s renomination was all a mistake that 
had occurred while Mr. Truman was in 
Missouri. (See ante page 104.) Jones’ 
nomination hearing before a Senate In- 
terstate and Foreign Commerce subcom- 
mittee made quite a splash in the press due 
to the sensational charges made by Drew 
Pearson, Washington Merry-Go-Round- 
er, in opposition to Jones. The new ap- 
pointee challenged Pearson to prove his 
“libelous” assertions. Senators preferred 
to believe the Representative, and ap- 
proved his nomination. 

Representative Jones thus swaps a 
tough, high-pressure, 2-year legislator’s 
job at $15,000 a year, for a relatively 
calm, deliberate, 7-year judicial post at 
$10,000 annually. It looks like a fair ex- 
change of positions. As for the FCC, 
Jones brings to it a new conservative 
balance. As a firm defender of free 
speech, and, as an equally firm opponent 
of government ownership and onerous 
regulation, Jones should move the com- 
mission’s viewpoint somewhat to the 
right. 
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The Issue over Original 
Cost 


; issue over the proper method of 
accounting for the cost of utility 
plants has remained an unsettled issue 
practically since the beginning of the 
regulation of the industry. For many 
years the 1898 Supreme Court decision 
in Smyth v. Ames was considered the law 
of the land, and, as interpreted by Fed- 
eral courts, placed some emphasis on cost 
of reproduction. In the past decade or 
so, however, the idea of “original cost” 
has gained ascendancy in regulatory 
circles. New Deal agencies, particularly 
the Federal Power Commission (given 
authority to regulate the accounts of 
utilities doing an interstate business), 
interpreted this to mean “cost when first 
devoted to public service.” This was 
nicknamed “aboriginal cost” in some 
quarters, to distinguish the FPC theory 
from the usual meaning of original cost ; 
i.e., actual cost to the present owner. 

The situation was muddied somewhat 
by a phrase ascribed to Supreme Court 
Justice Brandeis, “prudent investment.” 
Under this concept any investments 
deemed by the regulating authorities to be 
“imprudent” or badly advised could be 
deducted from original cost. 


HE Federal Power Commission has 

for some years been investigating 
the plant accounts of all the utility com- 
panies which come under its authority, 
with a view to (1) eliminating so-called 
“write-ups” by charges to surplus (or 
where necessary by changes in capital 
stock account), and (2) eventually elimi- 
nating remaining amounts in excess of 
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fee 


original cost (“plant acquisition adjust- 
ments”) by amortization, usually over a 
15-year period. The Securities and Ex- 
change Commission, while it has less 
direct authority over accounting than the 
FPC, has supported these policies and 
in many cases has been able to obtain 
quicker results by the use of bargaining 
methods in connection with granting 
authority for refundings and other 
financing, especially where this involved 
holding company subsidiaries. 

The FPC has tried to extend the ap- 
plication of its accounting policies by 
“leading” the state commissions. Such 
leadership has been exercised largely 
through NARUC (National Association 
of Railroad and Utilities Commissioners ) 
and in some cases state commissions have 
invited the FPC to collaborate in rate 
proceedings. However, some state com- 
missions, either because they are bound 
by state laws or for other reasons, have 
refused to follow the lead of the FPC. 

The utilities have made no widespread 
issue over the correction of so-called 
write-ups — amounts on the books in 
excess of actual investment of funds— 
and the courts have upheld the authority 
of the commissions to require such ad- 
justments. Many utility companies, act- 
ing under regulatory pressure, also have 
agreed to write off or amortize “plant 
acquisition adjustments,” but authority 
of commissions to demand this change 
in the books has never been definitely de- 
termined in the Federal courts. 


ene there is now pending in 

Congress an interesting bill by Repre- 
sentative Byrnes (Republican, Wiscon- 
sin) which would limit the jurisdiction of 
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the FPC over utility accounting by put- 
ting an end to conflicting state and Fed- 
eral commission orders resulting in a 
duality of accounting for interstate utili- 


ties. 

While this bill is not given too much 
chance for final enactment by disin- 
terested observers, it might be viewed as 
evidence of a certain growth of sentiment 
for checking the FPC trend toward 
“aborginal cost.” . 

There are two other kinds of adjust- 
ments in plant account over which issues 
are being currently raised: (1) increas- 
ing the depreciation reserve (which has 
the same effect as a write-off), and (2) 
making arbitrary write-offs of certain 
kinds of property even where such items 
would logically be included in “aboriginal 
cost.” 

The issue has arisen principally in 
the state of New York where the public 
service commission (though not “led” 
by the FPC) has been following a par- 
ticularly strong policy. The commission 
has long wrangled with leading utilities 
in the state (Consolidated Edison Com- 
pany, Niagara Hudson Power Corpora- 
tion, New York State Electric & Gas 
Corporation, and others) over valuation 
and accounting questions. It has followed 
the example of the SEC in a policy of 
withholding or delaying approval of 
mergers, refinancing, etc., until conces- 
sions could be wrung from utilities with 
regard to plant accounting adjustments. 

The large utilities have been loath to 
give in to the commission and a tempo- 
rary compromise is sometimes reached by 
earmarking a section of surplus in an 
amount sufficient to satisfy the maximum 
adjustments envisaged by the commis- 
sion. Consolidated Edison’s big refund- 
ing program was delayed almost a year by 
discussions over utility plant accounting, 
including huge alleged “shortages” in de- 
preciation reserves and “questionable 
items” in plant account. While the com- 
pany did not accept or concur in these 
adjustments it segregated at the end of 
1946 an item, “unearned surplus-special,” 
of over $162,000,000, with a correspond- 
ing reduction in the stated value of the 
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common stock. Niagara Hudson has set 
up a similar item of about $85,000,000 in 
its balance sheet in an effort to smooth 
the way for consideration of its proposed 
merger program. 


MORE immediate issue has been the 
Rochester Gas & Electric Corpora- 
tion request for approval of a financing 
program both for refunding and new 
money purposes. As the price of ap- 
proval the commission proposed (among 
other adjustments) that $6,658,171 
“questioned” items be written out of 
earned surplus and that some $10,700,- 
000 should be added to depreciation re- 
serve. (Earned surplus amounts to only 
$9,578,950.) The most important issue 
arises over the question of writing out of 
plant account an item of $3,832,171 for 
water rights. The commission in 1943 
(Case 9552) had ordered this write-off 
but the appellate division (a state court) 
a year ago annulled the commission’s 
order and denied permission to appeal to 
the court of appeals. 
In this case the court stated: 


I cannot subscribe to the proposition that 
the mere fact that petitioner acquired this 
property as a result of the consolidation is 
any evidence, much less conclusive evidence, 
that fair bargaining did not take place or 
that values were not properly measured in 
terms of price and legitimately capitalized. 
In the adjudications in the cases upon which 
respondents rely as authority for striking 
down the instant capitalization there were 
instances of merger or consolidation where- 
in the evidence disclosed inflationary prac- 
tices as to which the record before us is 
barren of evidence. 

As to the part of the order which directs 
the write-off of the remainder of the ac- 
count pertaining to intangible capital, for 
the reasons aforestated—viz, failure of 
hearing and consideration of evidence as to 
values—it should also fall. Moreover, the 
order’s direction to accelerate the 1938 
arrangement for the amortization of that 
account has no evidence to support it. 


The company, therefore, feels that 
this amount can properly remain on the 
books. The commission, however, re- 
fuses to recognize the final character of 
the court decision, and states in Case 
12966 ( May 1, 1947) : “The order of the 
commission which was annulled by the 
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court was an accounting order prescrib- 
ing journal entries. The items are being 
further investigated by the commission’s 
staff and further hearings will be held 
thereon in Case 9552. They have the same 
status as any items questioned by the 
commission in an accounting case and 
not yet finally decided.” 


HE company maintains that the 

water rights in question were pur- 
chased from nonaffiliated companies at 
arm’s-length bargaining and that the ap- 
pellate court held them to be good assets. 
The commission apparently considers 
that the court merely ruled on one techni- 
cal phase of the matter and that real 
authority rests with it. A recent de- 
cision of the New York Court of Ap- 
peals has, however, complicated the com- 
mission’s position in relation to the 
courts by permitting general court review 
(rather than the much more limited cer- 
tiorari proceedings) in appeals from 
commission decisions where confiscation 
is claimed. (See June 19th issue, PuBLic 
Utiities ForTNIGHTLY, pages 849 and 
867.) 

The point to be emphasized in connec- 
tion with the water rights case is that it 
goes beyond the theory of original cost 
and even of prudent investment. The 
item in question was fully paid for by a 
utility company and has not been proved 
to be a bad investment. 


¥ 


Mandatory v. Voluntary Plans 
To Retire Securities 


URING the past twelve years in which 

the SEC has sought to enforce § 

11 of the Public Utility Holding Com- 
pany Act, a variety of methods has 
been used to retire holding company 
securities, such as: (1) Voluntary ex- 
change offers to holders of senior securi- 
ties. (2) Mandatory exchanges either 
for a single security or for a “package” 
of securities (with cash in some cases). 
(3) An allocation formula for dividing 
assets between senior and junior securi- 
ties. (4) Open market purchases made 
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under SEC supervision. (5) Redemp- 
tion of entire bond or preferred stock 
issues at par and accrued dividends, or at 
call price plus accruals. The latter method 
is usually dependent on the sale of sub- 
stantial assets, though in a few cases 
holding companies (Standard Gas & 
Electric Company, United Light & Pow- 
er Company, and others) have been per- 
mitted to borrow from the banks. 

In choosing between the various 
methods the SEC has coéperated in some 
cases with utility managements, but in 
many other cases plans have been vetoed 
or killed by “silent treatment.” There 
does not appear to be any very consistent 
pattern in the choice of methods, although 
when the stock market is advancing 
strongly there is a natural preference on 
the part of utility managements for out- 
right sale of holdings. 

At this time we are only interested in 
comparing the first two methods, the 
voluntary and mandatory exchanges. In 
1947 two big holding companies, Com- 
monwealth & Southern Corporation and 
United Corporation, have tried voluntary 
exchange offers, both of which proved 
unsatisfactory. The principal reason was 
that we were in a declining or irregular 
stock market. In the case of the United 
offer (4 shares of Columbia Gas & Elec- 
tric Corporation and $2 cash for one 
share of preferred) the commission took 
some weeks to act on the proposal and, 
by the time its approval was forthcom- 
ing, the price of Columbia Gas had 
dropped a point or two and the offer was 
no longer attractive. The Commonwealth 
offer, while not subject to such long de- 
lay, apparently failed because of an over- 
optimistic appraisal of the potential mar- 
ket value of Southern Indiana Gas & 
Electric Company. (The other two stocks, 
Consumers Power Company and Ohio 
Edison Company, already had markets 
on the Big Board.) Both offers suffered 
from too close figuring, and too much re- 
liance on potential tax savings as an in- 
ducement. Voluntary exchange offers 
should “give the customer a break” —#.¢., 
offer the security holder more than he is 
giving up—in order to prove successful, 
particularly in irregular markets. 
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HILE United Corporation had been 

successful in some of its previous 
exchange offers, the management indi- 
cated its disappointment over the latest 
development by turning to a mandatory 
plan. It is rumored that Commonwealth 
& Southern may also follow suit. United 
has already filed a new “skeleton” plan 
with the SEC for an exchange package 
consisting of three of its best holdings— 
Columbia Gas, Cincinnati Gas & Electric 
Company, and Public Service Corpora- 
tion of New Jersey (or its successor 
company under the pending merger 
plan). The exact amounts of each stock 
which will make up the package will be 
announced later in the hearings, follow- 
ing the technique recently used in the 
Public Service plan. 

But in turning to mandatory plans the 
holding companies are merely exchang- 
ing one set of uncertainties for another 
set. No matter how promptly the SEC 
may pass on such plans, they have to go 
to a Federal court for enforcement, and 
fresh delays will be encountered if securi- 
ty holders are dissatisfied with the 
terms. The long, irregular fight over 
“RIPS” (Rhode Island Public Service 
Company) $2 preferred stock is a case in 
point. Other illustrations are the long 
struggles over the various Northern 
States Power Company and Standard 
Gas exchange plans. 

Apparently a new technique is called 
for. The mandatory plan is advantageous 
in that it disposes of all securities in one 
operation, which the voluntary plan sel- 
dom does. The whole difficulty lies in 
the constant shift of values in the stock 
market—either of the securities compos- 
ing the package, or of the general mar- 
ket yardstick if (as in the Northern 
States Case) there is no market quota- 
tion for the security to be given in ex- 
change. If the mandatory plan could be 
designed on a flexible basis, so that the 
number of shares in the package could 
be adjusted to market values at the 
actual time of exchange (or only a few 
days prior thereto), this would solve the 
problem. 

Of course it would be necessary to 
provide that the exchange would be con- 
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summated only within certain market 
limits, since otherwise in a rapidly ris- 
ing market the senior security holders 
would gain too big an advantage. 
(This occurred in the Standard Gas 
bond exchange plan.) 


| gro oe gr in that plan the SEC 
provided for automatic adjustment 
of the number of shares through an in- 
dex of market change; but this device 
did not operate after the plan left the 
commission’s hands and entered the 
Federal courts, hence it did not solve 
the problem. What is needed is a de- 
vice, such as that suggested above, 
which is an integral feature of the plan 
and can be carried through the entire 
period until the plan emerges imple- 
mented with a final enforcement order. 

The SEC’s occasional practice of 
ignoring market value by fixing the 
theoretical price which it considers to be 
normal value based on earnings and divi- 
dends does not always work well, For ex- 
ample, the commission recently adjusted 
North American’s exchange offer to 
holders of North American Light & 
Power Company by figuring the value of 
Illinois Power Company at 33 and offer- 
ing .3 of a share (as an alternative to 
the $7.50 cash offer). With [Illinois 
Power selling at 30 instead of 33, the 
fraction is currently worth about $9 in- 
stead of $10. 


> 


Phone Issue Disapproved 


HE New York Telephone Com- 

pany’s application to the public serv- 
ice commission for permission to issue 
$125,000,000 of 35-year debentures was 
refused last month on the ground that 
it “does not conform to the standards set 
up in numerous other cases.” The pur- 
pose of the issue was to repay $100,000,- 
000 advanced by the parent company, 
American Telephone and Telegraph 
Company. 

Among other things the commission 
found that the company’s bidding terms 
“do not specify a maximum price of the 
debentures.” 
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The Essence of Economics 


T a hearing of the congressional 
Joint Committee on the Economic 
Report, held June 24th, Charles E. Wil- 
son, president of General Motors Com- 
pany, testified regarding “economic and 
social matters that affect the welfare of 
the nation.” 

Appearing at the invitation of the 
committee, Mr. Wilson, as a background 
for his remarks, made some comments 
about General Motors and the automo- 
bile industry, in which he said in part: 


Cars and trucks are so important to our 
American way of living, and the unsatisfied 
demand for them is so great that more mate- 
rials to work with is all the automobile in- 
dustry needs now to do its part in maintain- 
ing a high level of prosperity. The industry 
alone, with its big use of raw materials, the 
millions directly and indirectly employed, 
and its stimulating effect on other industries 
and business generally, practically under- 
writes a high level of industrial activity for 
at least several years to come unless we have 
another wave of monopolistic and crippling 
strikes or a world catastrophe. ... 

The development and production of our 
American automobiles is one of the best ex- 
amples of what can be accomplished for the 
people of a nation by the normal working of 
free competition in a free society. I have 
been associated with this development for 
thirty-five years. ... 

I think I understand what has made this 
industry develop and flourish and how it has 
been possible for it to make its outstanding 
contribution to higher American and world- 
wide living standards. This achievement has 
been possible only under a political system 
that recognized human rights in person and 
in property and that promoted the initiative 
of millions of freemen rather than the dic- 
tatorship of a few state planners. Customers 
are the only economic dictators that can be 
tolerated in a free society. . 

It is well to remember that our American- 
ism is still the new revolutionary, liberal 
philosophy in the world. Those who advo- 
cate Communism, Socialism, or any form of 
statism, while flying the flag of liberalism, 
are in fact reactionaries, advocating a system 
which would enslave the people of a na- 
tion, ... 
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Ours is the only important country in the 
world that has recognized the importance of 
free competition, as evidenced by its enact- 
ment of antimonopoly and antitrust laws. 
It is clear that this same basic principle must 
also be applied to monopolies in labor . . . 


i General Motors president then 


set down the following points as be- 


ing highly important “among the funda- 
mental principles that make our system 
work” : 
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1. The necessity and responsibility for each 
citizen to qualify through education, experi- 
ence, and willingness to work to make a so- 
cial and economic contribution in proportion 
to the reward he expects to receive. This 
requires dropping the false philosophy that 
the state should look after the economic wel- 
fare of individual citizens and returning to 
the sound philosophy that each should make 
the effort to look after himself, and that the 
millions can plan their own lives better than 
a few state planners can plan for them. It 
does require continuing our system of public 
education so that all young people may have 
opportunity to qualify in line with their am- 
bition, ability, and willingness to work. 

2. The principle that thrift and industry 
must have their reward and laziness and dis- 
sipation pay their penalty. This is a sound 
incentive for all. If it is importantly vio- 
lated by state planning, the negative incen- 
tives of fear and coercion must inevitably 
be substituted for the positive incentives of 
a free society. 

3. The recognition that we can all have 
more only if we produce more. It requires 
reasonable hours of work as compared to 
leisure time and continuing progress in mak- 
ing available better tools and methods for 
doing all the kinds of things that have to be 
done to deliver products and services to cus- 
tomers. It requires giving up the false 
philosophy of something for nothing and 
that prosperity for the nation can 
achieved without efficient work by redivid- 
ing the accumulated wealth of the past. To 
provide better tools capital must be accumt- 
lated through savings to pay for them. The 
hope of profits is the incentive that encour- 
ages people to save, to invest their savings 
in productive enterprise, and to develop new 
businesses. 

4. Customers must have free choice in the 
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expenditure of their earnings and savings. 
An economy of plenty is the natural result 
of free competition, and the false philosophy 
of prosperity through regimentation and 
scarcity must not be encouraged, especially 
by law. 

5. Respect for law and the rights of all 
citizens and the development of a social 
consciousness in our business and human re- 
lations. None of us can live entirely by his 
own efforts. To a great extent we are all 
dependent upon one another not only for 
health and safety but for our very existence. 


FTER commenting upon some of the 
major problems involved in main- 
taining full opportunity for employment 
—especially that of dealing with tem- 
porary shortages and surpluses of goods 
and services, with a reference to the 
business cycle—Mr. Wilson made these 
penetrating observations to illustrate 
“why no nation ever achieved prosperity 
through inflation” : 


There is a serious economic heresy that 
constantly keeps cropping up in all of the dis- 
cussions of this problem of maintaining a 
high level of employment. It is that we can 
maintain such employment only by rapidly 
increasing the wages of factory workers. 
Such rapid increases in wages without any 
corresponding increase in productivity are es- 
sentially inflationary since these increases re- 
quire corresponding increases in prices. 

While the workmen involved in such wage 
increases might temporarily seem to gain 
thereby, actually they do not. For other pro- 
ducers, who are in the great majority, raise 
the prices for their goods and services, 
eventually bringing about a° parity in the 
value of all goods and services throughout 
the economy, but with a lessened demand. 

This does not seem to be clear to some 
who argue that such an inflation would do 
no particular damage since a balance in 
prices would ultimately be restored. Actual- 
ly, great damage is always caused by such 
an inflation. It writes down the value of all 
savings in terms of current purchasing pow- 
er, thus importantly affecting both the ability 
and confidence to buy on the part of those 
dependent on savings, annuities, or any form 
of fixed income, even for their services. Fur- 
thermore, greatly increased working capital 
is required to maintain a given volume of 
business. This additional capital in terms of 
dollars cannot be currently earned as rapidly 
as the inflation requires. Therefore, either 
prices must be raised in the effort to accumu- 
late the capital required, thereby curtailing 
demand and resulting in unemployment, or 
businessmen are forced to restrict their ac- 
tivities within the limits of their available 
capital, resulting in a curtailment of produc- 


tion and again causing important unemploy- 
ment. ... 

In the final analysis employers do not pay 
wages—customers do and the percentage of 
the consumer’s dollar required to provide - 
equipment and a place to work, and as an 
incentive to save and expand the economy 
of the whole country has been estimated to 
be, with a stabilized economy, on the aver- 
age about 15 per cent. This covers all rents, 
interest of all kinds, dividends, and accumu- 
lated profits retained in businesses to expand 
them. The balance of 85 per cent shows up 
somewhere in somebody’s wages or salaries. 
However, in an inflationary period, when the 
value of savings is being written down, prof- 
its must be much greater in order to accumu- 
late enough capital to maintain a high level 
of physical production. In such a period 
prices must go up even faster than wages in 
order to keep businesses going. In such a 
period customers restrict their purchases. 
Therefore, when some workers price their 
labor so high that the workers in other in- 
dustries, other producers, and consumers 
generally cannot buy their products and in- 
dustry and business cannot make enough 
money to maintain working capital and re- 
place worn out equipment, there is bound to 
be a curtailment of employment until the sit- 
uation is corrected. 


NE of the fundamental reasons why 
O “this country enjoys the highest 
productivity of any nation on earth,” Mr. 
Wilson declared, is that “we have better 
tools.” But, he added, “better tools and 
equipment do not spring full blown out 
of the mind and hands of one man.” He 
said : 


... They are the product of long hours of 
research, of the painstaking application of 
such knowledge to the design and production 
of better products by competent management. 
They require large investments in productive 
equipment, efficient sales forces, and efficient 
and aggressive workmen. Only as we can 
increase our productivity further can we 
hope to continue to raise our standard of liv- 
ing in the terms in which it can concretely 
be measured, the goods and services we use. 

Now, if the only way by which we can 
maintain and increase our standard of living 
is by increasing our productivity, it follows 
that any policy which increases our produc- 
tivity is economically sound, and any policy 
that diminishes our productivity is eco- 
nomically unsound. 


These things are true, Mr. Wilson told 
the joint congressional committee, of 
governmental policies — Federal, state, 
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and local—as well as industrial and labor 
union policies. This is the heart of the 
matter, he declared. “If we want more, 


. we must produce more.” 


All present legislation affecting this 
problem of high employment oppor- 


tunity, it was pointed out, 


should be reviewed to make sure it is con- 
sistent with the fundamental principles of our 
system and whether it really accomplishes 
the purposes for which it was intended. Any 
new legislation proposed to improve our com- 
petitive system should likewise be checked. 


And, in closing his statement, Mr, Wil- 


son expressed his views as to the ways in 
which the government can assist in these 
matters. He said: 

Government can help, not by going into 
competition with its citizens nor by attempt- 
ing to regulate production, wages, and prices, 
but by legislation which fosters free com- 


petition both in business and labor. The 


peaks and the valleys of the business cycle 
can be importantly influenced and leveled out 
by sound fiscal policies on the part of the 
government. Government policies should not 
promote inflation, and needless taxes must 


not be collected from the people. Federal 
expenditures not directly contributing to the 
welfare and standard of living of our citi- 
zens must be avoided. Such nonproductive 
governmental expense reduces the average 
standard of living by about the same pro- 
portion of the national income that it repre- 
sents. All citizens must realize we cannot 
have an economy of plenty if millions look 
to the government for something for nothing 
and do not make the effort to look after 
themselves. Government policies must en- 
courage individual competence and not sub- 
sidize inefficiencies and laziness in any form. 


It would seem that Mr. Wilson’s com- 
ments “regarding economic and social 
matters that affect the welfare of the na- 
tion” are so practical and timely that 
they could well serve as a primer on this 
subject. 

The factual information to be found 
in his remarks, so simply and clearly ex- 
pressed, might prove of material value in 
aiding employees to better understand 
these essentially fundamental factors in 
our national economy. 


—R. S.C. 





Venture Capital Is the Spark 


T the annual meeting of the New 
A York State Bankers Association, 
held in Quebec, Canada, in June, some 
instructive things were said by H. E. 
Humphreys, Jr., chairman of the finance 
committee of the United States Rubber 
Company, on the subject of “Venture 
Capital in a Free Economy.” 

Inasmuch as venture capital, or 
“equity money,” is so necessary in the 
financing of the growth of the utility in- 
dustry, the comments in this address 
upon the subject are of more than pass- 
ing interest. 

Capital is primary and fundamental to 
the functioning of any economy, the 
speaker pointed out, whether it be free 
or controlled. If the creation and use of 
capital is repressed in a free economy, 
however, it soon will become controlled. 
He then observed: 

The continuation of prosperity in the 


United States is threatened by the inability, 
and unwillingness, of individuals to supply 
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risk, or equity, capital to our economic ma- 
chine. Yet, this is the only way to keep the 
machine running in high gear. 

The fear of so many “do-gooders” is that 
some people may get rich if they are left to 
their own devices. Therefore, tax laws are 
proposed and designed to hurt the rich, and 
alleged to be a means of helping the poor. . . . 

In early industrial America, good profits 
were not only made, they were saved and 
plowed back into business to supply bigger 
and better plant and equipment to make bet- 
ter quality products at lower cost to the con- 
sumer and thus benefit more and more peo- 
ple. Venture capital, productively employed, 
became the source spring of the American 
standard of living. 


Addressing himself then to the matter 
of taxes, Mr. Humphreys said: 


... the American people should have as much 
government as they want, provided they 
know its cost and are willing and can afford 
to pay for it. 

n this — what is the cost to the peo- 
ple at large? mean, of course, the cost 
under a balanced Federal budget, and at 
levels of national income that are reasonable 
to expect. 
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The national income is of vita! importance 
not merely as the mathematical measure of 
the money available for taxes, but more im- 
portantly because it measures the degree of 
employment. It is men at work. 

ow can we have men at work unless there 
are factories and offices and stores and serv- 
ice stations to work in? And how can we 
have factories and offices and stores unless 
someone invests his capital in these facilities? 

And who is going to supply that capital? 
The answer is obvious. Only the man who 
has something left after paying his taxes and 
his living expenses—and who has the cour- 
age to take a chance with it on some venture. 
(Note the priority given taxes—it is a prior 
lien on everyone’s income.) 


) Femces venture capital to the spark 
in a gasoline engine, and comparing 
the engine itself to the basic stimuli which 
must always exist at the beginning of 
every period of prosperity, the way in 
which savings come about was thus out- 
lined by the speaker : 


Just as the self-starter turns over the 
pistons of your gasoline engine and draws 
into the cylinder head the gasoline vapors, 
so the basic stimuli of the economic machine 
are reflected in orders for goods and services 
of all sorts. These orders translate into ac- 
tivities which create the gross national prod- 
uct from which is extracted the needs of the 
government, the needs of business for re- 
placements and increases in inventories, and 
the needs of our citizens for goods and serv- 
ices. Deducting business and other indirect 
taxes, depreciation reserves, etc., leaves na- 
tional income. Deducting these from trans- 
fer payments, corporate savings, and social 
security leaves income payments to individ- 
uals out of which must first come personal 
income taxes, then consumer expenditures, 
and the balance remains as the savings of 
individuals. . . . 

But if taxes unduly limit savings, or if, as 
in the pump-priming Thirties, confidence is 
so lacking that savings lie idle in the banks, 
the spark is not there to flow into stimuli 
and the machine will not run. It can only 
coast downhill. 

At what level of income do savings arise? 

Probably the relatively most thrifty people 
are those with the relatively lowest incomes. 
I say “relatively lowest” because no worker 
in America productively employed has a low 
income in an absolute sense. Because there 
are so many persons in the lower and mod- 
erate income groups their aggregate savings 
are considerable. This fact is important in 
the contribution to the deposits in savings 
banks and premiums paid to insurance com- 
panies. But, as such institutions, wisely, are 
not permitted to back new and untried ven- 
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tures, these kinds of savings are not what I 
mean by venture capital. 


The real source of “potential venture 
savings” was then explained by Mr. 
Humphreys, and the effect of the tax 
burden upon these savings. He made the 
following statement : 


This does not mean that venture capital 
is completely dead and buried. Some adven- 
turous souls still whittle down their margin 
of security and restrict their mode of living 
in order to back new inventions and take the 
long chances without which no new industry 
can be launched. But it does mean that con- 
fiscatory income taxes in the middle and 
higher brackets stand squarely in the way of 
risk capital. Until these taxes are further 
reduced—much further, in fact—capital can- 
not be accumulated fast enough to insure 
either the jobs or the prosperity which our 
country needs. 

For fifteen years, venture capital has been 
penalized, as if it were a fifth wheel, a vermi- 
form appendix which our economy could just 
as well do without. Yet the citizen who 
wants a good job and the chance to get ahead 
—the American who has not yet amassed 
one cent of venture capital—is the very man 
who most desperately needs unsparing quan- 
tities of it in our economy. 


coryye are not standing still,” the 
speaker asserted. “Our popu- 
lation is growing . . . more than half a 
million workers are added to the labor 
force every year.” He added: 


. . . In manufacturing, the investment re- 
quired to put a worker to work in a com- 
pletely new job is at east $8,000. This 
amounts to $4,000,000,000 a year—without 
considering the necessity of providing new 
machines for workers already in the labor 
force. 

And costs are rising. Machines wear out, 
and they cannot be replaced today for any- 
thing near their original price. For sus- 
tained prosperity for all, we need many more 
machines many new industries. Many 
industries in order to increase efficiency and 
keep up with the competitive race must re- 
tool from the ground up. 


Dwelling then upon the vital need of 
venture capital, and how little the aver- 
age man appreciates the impact of income 
taxes on the higher incomes, Mr. Hum- 
phreys mentioned that a recent Gallup 
poll disclosed that the “man in the street” 
thought the man with a $50,000 income 
paid a tax of only 18 per cent, little realiz- 
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PLAYING LEAPFROG WITH A PROFESSIONAL 


ing he paid nearly 50 per cent. Consider, 
he said, the future of business 


...and the whole United States and all its 
citizens if there were no incentives to make 
more than $10,000—a ceiling on the ability 
of man to reap the fruit of his labor. There 
would be no leadership—little saving—es- 
sentially no venture capital, and no reason 
to strive to make a profit. Business would 
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fall to government by default—there would 
no private ownership because there would 
be no saving to start anything. 

And, if government owned business, profit 
would cease to be the motivating force, there- 
fore efficiency and economy would cease— 
waste and inefficiency would reign supreme— 
production would diminish, and the Amer- 
ican standard of living would disappear from 
the world. 
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America’s $50,000,000,000 government to- 
day is approximately 30 per cent of its na- 
tional income. The people may know this 
cost in a general way. Too many of them, 
however, have no idea that they pay for it. 
If they did, it is a grave question whether 
they would be willing to do so. 


And, with reference to the intimate 
tie-in between taxes and production, this 
pertinent observation was made: 


... Our government’s services at home and 
its contributions to its own people and to 
our foreign friends should not exceed the 
people’s willingness to pay taxes—and taxes 
must be paid from the production of men at 
work. But of even greater importance, gov- 
ernment should not levy taxes which will 
dry up production. Regardless of how will- 
ing people may be to pay taxes to support 
extravagant government, they should not be 
willing to undermine their ability to pay... . 

Remember, despite what many are now 
claiming, as intelligent men did in the 1920's, 
the millennium has not yet, and again, ar- 
rived. Profits have not completely, and in 
perpetuity, succeeded losses. We are still in 
a profit-and-loss economy. Business, in gen- 
eral, carried relatively large sums to surplus 
in the war years. But, what’s this I hear 
about large corporations such as du Pont, 
General Electric, Texas Company, General 
Motors, and yea even United States Rubber, 
seeking new capital in the form of public 
or private bond issues or preferred stock? 
What’s become of the alleged swollen war 
surpluses of American industry? 


dee obvious conclusion, in consider- 
ing all these factors in continuing 
to provide the funds to finance produc- 
tion, Mr. Humphreys pointed out, is the 


need of equity capital. But, he said, 
“where shall we get it?” adding: 


The stock market indicates that the in- 
vesting public is trying to dispose of it 
rather than supply it. This may be due to 
several things. 

First, many people are living on capital— 
selling common stocks to raise cash to main- 
tain standards of living previously built up 
under less onerous taxes—and staying with 
safer investments with surer though limited 
income, such as bonds and preferred stocks. 

Second, certain influential persons in our 
Federal Reserve System believe it an iniquity 
for stocks to be traded in as freely as other 
merchandise, and only limited credit is al- 
lowed against a pledge of this sort of col- 
lateral. It is certainly strange that the secu- 
rities of companies well enough known to be 
listed on a stock exchange thereby acquire 
an affliction by which their collateral value 
is seriously impaired, 
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Third, and on taxes again, not enough sav- 
ings are being accumulated with which to 
start new businesses, and the prospect of 
starting is considerably dimmed by the surety 
that little of the profits, if made, can be kept 
by the individual taxpayer, while the undi- 
luted losses are all his. 


In closing his address, Mr. Hum- 
phreys told his audience of bankers that 
they “have a duty, as stewards of deposi- 
tors’ and stockholders’ money, not only 
to protect capital, but to help increase it.” 
And he urged their support of : 


1. Economy in government—Federal, state, 
county, and local. Do what you can an 
all you can to eliminate waste and inefficiency. 
Keep government at the minimum. Always 
bear in mind that only the people can sup- 
port the government ; the government cannot 
support the people. The government was 
designed for the general welfare of all the 
people in the honest pursuit of their busi- 
nesses and professions. 

2. Then, when governmental expenditures 
are reduced to a reasonable level, insist with 
all your might and power on planned bal- 
anced budgets, including 

3. An orderly retirement of the public 
debt. Every year’s budget should include a 
provision for some reduction of the debt, 
even if it’s only one per cent. As debt de- 
clines, so does interest, and so do taxes, and 

4. Tax reduction will automatically follow 
the reduction of governmental expenditures. 
But the tax burden must be equitably dis- 
tributed. Please don’t let our legislators 
overwork the capacity to pay theory. To a 
certain extent it is reasonable, but when taxes 
take more than 50 per cent of any man’s in- 
come that’s too much. Bend your efforts to 
getting relief from the overwhelming burden 
of taxes on the middle and upper income 
brackets and support legislation limiting the 
top take to 50 per cent. We must look to 
these groups for venture capital. 

5. Eliminate the double taxation of cor- 
porate dividends. 

6. Extend the community property priv- 
ileges—for Federal tax purposes—to the 
citizens of all the states. 


The direct impact of the tax burden 
upon the availability of venture capital 
seems clearly evident in this picture pre- 
sented by Mr. Humphreys. That this 
condition exists, and that it impedes the 
development of our economy, suggests 
the importance of more people generally 
understanding how this situation affects 
the welfare of each individual. 


—R. S.C. 
JULY 17, 1947 
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Annual Meeting of Southern 
Gas Association 


TTENDED by one thousand delegates, 
from the thirteen southern states 
which are said to produce 70 per cent of 
the nation’s natural gas, the annual con- 
vention of the Southern Gas Associa- 
tion was held at the Buena Vista hotel 
in Biloxi, Mississippi, several weeks ago. 
Sessions were opened by Dean A. 
Strickland of the United Gas Corpora- 
tion, Houston, Texas, the retiring presi- 
dent of the group. He warned the indus- 
try that its position is challenged by new 
processes for gasification of coal and the 
fantastic, yet entirely practical, possibil- 
ities of atomic energy. He declared: 

Natural gas is still the cheapest and most 
efficient fuel known. But we must work con- 
stantly to reduce costs and increase operat- 
ing efficiency and find new markets in indus- 
try as well as in the home. 

In our territory is stored great natural 
resources, Practically every known product 
can be grown or produced here and it is our 
job to adapt gas to the development and 
manufacture of these natural resources into 
finished products. 


More than 4,000,000 families in the 
United States will receive natural gas 
service by 1950 and users will be able 
to expect better service at fair cost, it was 
predicted by R. H. Hargrove, president 
of the American Gas Association. In his 
address, Mr. Hargrove said in part: 

The rising national income, which has 
jumped from $71,000,000,000 in 1940 to 
$164,000,000,000 in 1946, has opened new 


vistas for the expansion of the South’s nat- 
ural gas industry. In the same period, the 
value of manufactured products rose from 
$88,600,000,000 to $194,000,000,000. Manufac- 
turing payrolls now show an increase of 
160.7 per cent over 1939, 


HARLES I, Francis of Houston, at- 

torney who has represented the in- 
dustry in litigation for many years, re- 
ported on progress of a fight to curb 
control of the Federal Power Commis- 
sion over state operation of production 
and distribution of natural gas. 

Bureaucratic encroachment of the 
FPC on state domain, in price regulation 
by decrees covering end use of natural 
gas and by other restrictions, has discour- 
aged new exploration and production, 
said Mr. Francis. Low field prices en- 
courage waste of flared gas—a problem 
which would be eliminated if the indus- 
try was free to develop on a sound 
competitive basis, he asserted. 

W. L. Woodward of Alva, Oklahoma, 
president of the Zenith Gas system, was 
elected president of the association for 
the coming year. Other officers chosen 
were W. H. Ligon, Nashville Gas & 
Heating Company, first vice president; 
Dean A. Strickland, United Gas Corpo- 
ration, Houston, immediate past presi- 
dent; E. L. Baxter, president of Arkan- 
sas-Western Gas Company, second vice 
president. 





e¢y i Je should use the scientific discoveries, the modern 
methods of production and distribution, and world- 


wide credit programs to ensure a better way of life; but all 
of the resources in the world will be of little value to this end 
unless human beings are going to recapture the ideals and the 
spiritual values so essential to a well-balanced civilization. 

“Let us recognize that the knowledge of how to help our- 
selves is tremendously more important than the contacts we use 
for help. Let us remember that subsidies and doles tear down 
the general average of the standard of living.” 

—Henry H. Hermann, 
Executive manager, National Association 
of Credit Men. 
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The March of 
Events 


In General 


TVA to Sell Town 


FS Tennessee Valley Authority an- 
nounced last month that the town 
of Norris, which it built as a model city, 
will be disposed of “in a year or so.” 

Under the TVA Act, the properties 
must be sold at public auction. It had not 
been decided whether the whole town 
would be sold as a single unit or houses 
and lots to individuals. 

Norris was built in 1933-35 to house 
workers on the Norris dam project. It 
contains 336 family dwellings, dormi- 
tory, administration building, school, 
post office, fire department, and labora- 
tories. 


SEC Chairman Reélected 


Jaa J. Carrrey has been reélected 
chairman of the Securities and Ex- 
change Commission for the year ending 
June 30, 1948, the agency announced re- 
cently. 

Mr. Caffrey was appointed to the com- 
mission in 1945 after serving as an attor- 
ney and head of the regional offices in 
Boston and New York. He was elected 
chairman on July 23, 1946. 


FPC Issues Depreciation Study 


A= of the depreciation practices 
of the larger privately owned elec- 
tric utilities in the United States, pre- 
sented in a report issued last month by 
the Federal Power Commission, revealed 
a marked trend toward the general adop- 
tion of straight-line depreciation account- 
ing and a material increase in the size of 
the reserves in relation to electric plant. 

The study shows that at the end of 
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1945 the average ratio of reserve to elec- 
tric plant for companies using the 
straight-line method of providing for de- 
preciation was 24.6 per cent and the aver- 
age based on all other methods was 19.5 
per cent. In comparison, a similar report 
issued in 1937 showed a 19.6 per cent 
ratio of reserve to total plant at the end 
of 1937 for utilities using the straight- 
line method and a ratio of 10.5 per cent 
for all other methods. The average re- 
serve ratio of companies presently using 
the straight-line method is not strictly 
representative of the results of consistent 
application of the method, however, as 
many of the utilities have only recently 
adopted straight-line accounting. The 
utilities using the straight-line method 
during the entire period of 1937-45 show 
a ratio of reserve to plant of 30.1 per cent 
at the end of 1945. 

In 1945 slightly more than 52 per cent 
of the utilities studied were using the 
straight-line method compared with 
slightly less than 15 per cent of the utili- 
ties analyzed in 1937. Utilities whose de- 
preciation rates are based on the esti- 
mated average service life of individual 
units of property, of functional classes 
of property, or of total depreciable prop- 
erty are included in the straight-line 
group. 

The study is entitled “Electric Utility 
Depreciation Practices” and includes de- 
tailed data on all privately owned utilities 
having annual electric operating revenues 
of $250,000 or more for 1945. These 322 
utilities include over 98 per cent of the 
total electric plant of privately owned 
electric utility industry in the United 
States. The price is 25 cents a copy. 
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Alabama 


Demand Gas Franchise Vote 


rR. S. W. WRIGHT, chairman of the 
Bessemer utility board, presented 
to the city commission on June 24th a 
petition containing 1,300 names calling 
for an election on a franchise recently 
granted by the commission to the Bir- 
mingham Gas Company. 
The commission granted the franchise 
early last month, by a vote of 2 to 1 of 


the three commissioners, Dr. Wright 
challenged the 30-year franchise. 


The gas company contended in its plea 
for the long franchise that it intended to 
supply the city with natural gas, and that 
the long-time franchise would be neces- 
sary to make the project pay expenses of 
the new installation. 


The franchise was a renewal of the 
gas company’s original permit. 


Arkansas 


Referendum Date Fixed 


ITH no contest of referendum peti- 

tions bearing 357 signatures certi- 
fied as qualified electors by City Clerk 
H. C. Graham, the Little Rock city coun- 
cil fixed July 22nd as the date for an elec- 
tion on the new franchise granted the 
Capital Transportation Company in an 
ordinance passed May 5th. 


The aldermen previously had agreed 
on July 15th for the election, but moved 
up the vote to insure compliance with 
election laws. Twenty days will have ex- 
pired from the date of proclamation un- 
til the election, it was said. 

Voters will be asked to approve or re- 
ject the extended franchise as approved 
by a 5-to-4 vote last May. 


California 


Offers to Lease Transit Lines 


L, HaucGu, western transit operator 

e and former president of Key Sys- 
tem, offered to take over and rebuild San 
Francisco’s streetcar system last month. 
In return for a 30-year lease, he offered 
to pay 2 per cent on the gross revenue 
which he says will bring the city $700,- 
000 a year revenue instead of its present 
$350,000 a year loss. 

The offer was made in a letter to the 
board of supervisors. Haugh offered (1) 
to organize a company to be known as 
San Francisco Rapid Transit Lines, 
which would take over the company 
completely: trackage, rolling stock, em- 
ployees—everything but present obliga- 
tions; (2) to spend $14,000,000 to pur- 
chase new rolling stock and put on 800 
new coaches within the next three years. 

San Francisco Rapid Transit Lines 
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would take over all operating expense and 
personnel, work out an employee pension 
plan, and purchase all needed supplies 
now owned by the city. 

The grand jury’s recommendation for 
a November vote on the question of leas- 
ing the Municipal Railway to private op- 
erators was criticized by Utilities Man- 
ager James Turner. Turner remarked on 
the jury’s admission that the recommen- 
dation was not based on an investigation 
of railway operations. 

“The grand jury,” he said, “suggests 
the people vote on a lease proposition be- 
cause the jury has not the funds to con- 
duct an investigation. Thus, the public 
is asked to make up its mind without the 
facts. The facts, of course, have been de- 
veloped again and again to the advantage 
of the Municipal Railway.” 

Carroll Newburgh, grand jury fore- 
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man, in replying to Turner, said the jury 
had made no specific recommendations, 
leaving all decisions up to the general 
public. 


States Its Natural Gas Policy 


4 Pacific Gas and Electric Com- 
pany last month defended its nat- 
ural gas policies at a hearing of the state 
public utilities commission called to con- 
sider California’s dwindling fuel re- 
sources. Attacking PG&E were repre- 
sentatives of California Manufacturers’ 
Association, Coast Counties Gas & Elec- 
tric Company, and a number of indus- 
trial users of natural or “dry” gas. Basi- 
cally, they wanted to know what PG&E 
was going to do about providing indus- 
trial users with a larger supply of natural 
gas, a prime industrial fuel. 

James S. Moulton, PG&E’s executive 


engineer, stated his company’s policy 
from the witness stand as follows: 

1. PG&E does not feel duty bound to 
furnish its industrial users with natural 
gas under present public utilities com- 
mission regulations. 

2. PG&E will not withhold large quan- 
tities of gas from industrial users until 
they have ample substitute fuels—mainly 
oil. 

3. PG&E would object to exploitation 
of gas resources by other utilities, or by 
private organizations in a position to 
handle their own gas needs. 

Under questioning, Moulton said his 
company was watching natural gas drill- 
ings in the Rocky mountains and had con- 
sulted with the El Paso Gas & Electric 
Company regarding importation of Gulf 
coast gas to this region. The latter proj- 
ect, however, would involve construction 
of a 1,750-mile pipe line, he said. 


Indiana 


Employees Call Off Strike 


STRIKE of members of the Gas, Coke 

& Chemical Workers Union at the 

Citizens Gas & Coke Utility, which be- 

gan April 2nd, had ended June 21st, ac- 

cording to an announcement by union 
leaders. 

Ira Williams, international representa- 
tive of the union, said the strike had been 
lost but efforts would be continued to re- 
instate the members as employees of the 
company. 

The strike began when the union at- 


tempted to obtain recognition from the 
gas company management. Operation of 
the company was not halted, however. 
The dispute has resulted in considerable 
litigation. A temporary restraining order 
was issued by Judge Lloyd D. Claycome, 
in circuit court, early in the strike to pre- 
vent picketing, but the order later was 
dissolved and picketing was resumed. 

Company officials would not give an 
estimate on how many employees were 
involved, but union officials have esti- 
mated the number at 400. 


> 
Kentucky 


Asks PSC if It Has Jurisdiction 


gtr oe EXPLoraTION, INc., which 
wholesales gas to three Kentucky 
companies, submitted a 2-question peti- 
tion to the state public service commis- 
sion last month. 

First, it asked the commission to rule 
on whether the commission has jurisdic- 
tion over the company. 
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Second, if the commission rules that 
it has jurisdiction, then Petroleum Ex- 
ploration asked for authority to install 
more than $1,000,000 worth of new 
equipment in Clay and Knox counties. 

The company was before the commis- 
sion in a rate reduction case. The com- 
mission had ordered the company to show 
cause why its wholesale rates, which the 


JULY 17, 1947 





PUBLIC UTILITIES FORTNIGHTLY 


commission contended yielded a 17 per 
cent return in recent years, should not be 
lowered. In that case, the company has 
contended it is strictly a gas wholesaler 


and that the commission’s gas jurisdic- 
tion covers only retailers. 

The commission set July 15th for a 
hearing on the petition. 


Minnesota 


Heating Installation Curb 
Adopted 
7.‘ ordinance restricting installation 
of gas furnaces in St. Paul to re- 
placement was given final adoption by 
the city council recently. 
The ordinance makes it illegal to install 


any space-heating, gas-burning equip- 
ment in the city, except under permit to 
replace existing installations. Purpose is 
to prevent a drain on the available city 
gas supply pending distribution of nat- 
ural gas in adequate quantities for heat- 
ing purposes, a development not expected 
for two years. 


Missouri 


Escheat Bill Signed 


BILL amending the state escheats 

law, to strengthen the claim of the 

state to undistributed portions of funds 

impounded in litigation in state and Fed- 

eral courts over rates, premiums, fares, 

and other charges was signed last month 
by Governor Donnelly. 

The act would place the state in posi- 
tion to take over unclaimed balances in 
similar funds arising from litigation over 
utility rates and charges, where the funds 


were impounded by court order and per- 
sons to whom refunds were due could not 
be found. 

The bill provides the state may insti- 
tute suit to transfer to the state treasury 
any such funds unclaimed for five years 
after refunds were ordered by the courts. 
Persons entitled to refunds could file 
claims within two years after such a fund 
was transferred to the treasury. There- 
after the fund would become the prop- 
erty of the state. 


New Jersey 


Acts to Study Dam 


N* Jersey moved last month to par- 
ticipate in a joint or concurrent 
hearing with the Federal Power Com- 
mission on an application of the Electric 
Power Company, Inc., for a license to 
construct the proposed triple dam on the 
Delaware river around Warren and Sus- 
sex counties. The application was made 
to the Federal body. 

Action for the state was taken by 
President John E. Boswell of the state 
public utilities commission, He notified 
the Federal group by letter that there 
was considerable interest in the project 
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which affects not only New Jersey but 
Pennsylvania and New York as well, and 
said that this state would participate un- 
der provisions of the Federal Power Act. 


Electric Power Company filed its ap- 
plication with the FPC August 27, 1946. 
A previous application filed by the com- 
pany with the Federal commission was 
dismissed without prejudice November 
3, 1942. At that time the state public utili- 
ties commission made a study of the pro- 
posal and a report was submitted to for- 
mer Governor Edison. 


The applicant proposes to operate in 
New Jersey and Pennsylvania and, if 
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necessary, in New York, Delaware, and 
elsewhere. A general description of the 
proposed project calls for construction of 
three dams and reservoirs in the Dela- 


ware river between New Jersey and 
Pennsylvania at Tock’s island, near 
Shawnee, Pennsylvania, at Belvidere and 
at Chestnut Hill. 


* 
Oklahoma 


Codperative Reduces Rates 


HE board of trustees for the Caddo 
A Electric Codperative announced to 
its members recently a 50-cent monthly 
rate reduction, effective July Ist. 


Under the new rate schedule, the mini- 


mum charge became $3 monthly instead 
of $3.50, with the number of kilowatt 
hours allowed remaining the same. 

Billie Bryan, codperative manager, 
said this step had been made possible by 
the codperation and help of “our REA 
membership.” 


Pennsylvania 


Seeks OK on Natural Gas Use 


S k~ Philadelphia Gas Works Com- 
pany last month asked the city coun- 
cil to authorize the use of natural gas for 
the first time in Philadelphia’s history. 

The request, made in a letter signed 
by Hudson W. Reed, president of the 
company which is lease operator of the 
city-owned gas plant, was supported by 
a communication from the Philadelphia 
Gas Commission, signed by F. J. Rut- 
ledge, secretary. The commission an- 
nounced its approval of the company’s 
proposal at a meeting held on June 24th. 

The gas company also asked the coun- 
cil, in another communication, to author- 
ize a $7,500,000 advance for general plant 
expansion in connection with use of nat- 
ural gas. 

According to Reed, the gas company 
proposes to enter into a 20-year contract 
with the Texas Eastern Transmission 


Corporation, present operator of the Big 
and Little Inch pipe lines, for up to 50,- 
000,000 cubic feet of natural gas per day 
during the first year, starting in the fall 
of 1948. Copies of the proposed contract 
accompanied Reed’s communication. 


Gas Rate Increase Asked 


Sim state public utility commission 
on June 26th considered rate in- 
creases for large users requested by Con- 
sumers Gas Company, Reading, to go 
into effect August Ist unless set aside by 
the regulating agency. 

Under the new tariff consumers must 
use gas for cooking and water heating to 
obtain special low rates for fuel used for 
home heating. Persons using gas for all 
fuel purposes would be required to guar- 
antee a minimum revenue of $150 a year 
to receive low rates. 


South Carolina 


Account Change Not to Affect 
Rates 


Te South Carolina Gas & Electric 
Company’s reduction of $12,487,- 
101 in its book evaluation of electric plant 
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accounts will not affect rates in Colum- 
bia, the state public service commission 
said recently. 

Director Walter C. Herbert of the 
electrical utilities division said that South 
Carolina had ordered the elimination of 
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that sum two years ago and had not con- 

sidered those monies in ordering rates. 
The Federal Power Commission an- 

nounced on June 20th that it had ap- 


proved accounting adjustments by the 
company, eliminating that sum from the 
book evaluation of its electric plant ac- 
counts. 


Texas 


Governor Approves Ratable 
Output 


OVERNOR Jester signed a bill recent- 

ly designed to encourage a ratable 

take of gas in the Carthage field in east 

Texas. The measure authorizes the state 

railroad commission, after notice and 
public hearing, to determine: 

1. The lawful market demand of gas 
to be produced from each reservoir dur- 
ing the following month. 

2. The volume of gas which can be 
produced by each well from a reservoir 
during the following month without 
waste. 

3. If no waste is occasioned thereby, 
to permit wells in a reservoir to be pro- 
duced in excess of the monthly allowabie, 
with certain limitations. 

Excess production may be allowed pro- 


vided that no well shall in any one month 
be permitted to produce in excess of twice 
its monthly allowable to produce at a rate 
in excess of 25 per cent of the daily pro- 
ducing capacity of the well as found by 
the commission, A well that has produced 
twice its allowable for six successive 
months shall be closed until its produc- 
tion and allowable are in balance. 

The commission is required, on the 
first day of March and September of each 
year, to restrict production from all wells 
that are then overproduced to such frac- 
tional part of their monthly allowable as 
will bring the accumulated allowables 
and the accumulated monthly production 
in balance within the next six months, 

Jester said the bill also was designed to 
help producers meet the seasonable gas 
demands of purchasers and transporters 
of gas from the Carthage field. 


e 
Utah 


Gas Rate Reduction Proposed 


yp eee of $1,305,000 annually 
in gas rates charged by the Moun- 
tain Fuel Supply Company was proposed 
last month by Calvin L. Rampton, as- 
sistant attorney general acting as state 
public service commission counsel. Mr. 
Rampton’s proposal was contained in his 
opening statement on a general rate case 
hearing against the company. 

Mr. Rampton based his proposal— 
which would halve the company’s annual 
net income after taxes—on a commission 
accounting study which set the original 
cost of the company’s plant at $19,835,- 
000. He said that the company should be 
entitled to a 5 per cent return on this in- 
vestment. 

Contending that any fair rate of return 
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must take into account past losses as well 
as present profits, attorneys for Mountain 
Fuel Supply introduced evidence show- 
ing an average net income on investment 
of 2.4 per cent since 1929, when the nat- 
ural gas service was inaugurated. 


Exhibits showing the financial history 
of the company and its predecessor, the 
Western Public Service Corporation, 
were introduced over the objections of 
Mr. Rampton, who maintained that pres- 
ent rates should be based on current costs 
and investments, and that past losses or 
gains are immaterial to the present rate 
investigation. 

Joseph Severn Jones, company coun- 
sel, said the proposed reduction “would 
seriously impair the financial responsi- 
bility” of the company. 
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The Latest Utility Rulings 


Supreme Court Upholds Federal Commission 
Jurisdiction over Gas Sales 


? _ tact that a natural gas company 

sells its products to other companies 
for transportation to distant markets in- 
stead of transmitting the gas across state 
lines itself does not exempt it from 
regulation by the Federal Power Com- 
mission under the Natural Gas Act. This 
principle is established by the Supreme 
Court in upholding a decision in (1946) 
65 PUR(NS) 1, 156 F2d 949. 

The commission had fixed rates for 
sales of gas by the Interstate Natural 
Gas Company in Louisiana. Interstate 
produces gas, mingles it with gas pur- 
chased from other local producers, and 
sells it to Mississippi River Fuel Cor- 
poration, Southern Natural Gas Com- 
pany, and the United Gas Pipe Line 
Company, to which gas is sold for the ac- 
count of the Memphis Natural Gas Com- 
pany. These companies direct it through 
compressor stations, where it is subjected 
to increased pressure and transported to 
other states. There is a continuous 
process without interruption for storage, 
processing, or any other purpose. 

Such sales of gas, the court holds, are 
transactions in interstate commerce. 
Moreover, they are not exempted from 
the commission’s power of regulation as 
part of “production or gathering” with- 
in the meaning of § 1(b) of the Natural 
Gas Act. 

The sales in question, said the court, 
were quite as much in interstate com- 
merce as they would have been had the 
pipes of Interstate Natural Gas Com- 
pany crossed the state line before reach- 
ing the points of sale. There is nothing 
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in the language of § 2(7) of the Natural 
Gas Act defining interstate commerce to 
suggest that Congress intended that sales 
consummated before gas crosses a state 
line should not be regarded as being “in” 
such commerce. 

Concerning the exemption of produc- 
tion or gathering, the court noted the 
objectives of the Natural Gas Act. The 
basic purpose of Congress was said to 
be the occupation of the field of regula- 
tion excluded from state jurisdiction. 
Chief Justice Vinson, speaking for the 
court, said: 


In denying the Federal Power Commis- 
sion jurisdiction to regulate the production 
or gathering of natural gas, it was not the 
purpose of Congress to free companies such 
as petitioner from effective public control. 
The purpose of that restriction was, rather, 
to preserve in the states powers of regula- 
tion in areas in which the states are con- 
stitutionally competent to act. Clearly, 
among the powers thus reserved to ‘the states 
is the power to regulate the physical produc- 
tion and gathering of natural gas in the in- 
terests of conservation or of any other con- 
sideration of legitimate local concern. It 
was the intention of Congress to give the 
states full freedom in these matters. Thus, 
where sales, though technically consum- 
mated in interstate commerce, are made dur- 
ing the course of production and gathering 
and are so closely connected with the local 
incidents of that process as to render rate 
regulation by the Federal Power Commis- 
sion inconsistent or a substantial interfer- 
ence with the exercise by the state of its 
regulatory functions, the jurisdiction of the 
Federal Power Commission does not attach. 
But such conflict must be clearly shown. 


Interstate Natural Gas Co., Inc. v. Fed- 
eral Power Commission et al. 
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Natural Gas Producers Not Subject to 
Commission Jurisdiction 


N application by a partnership for a 
determination that it was not a 
natural gas company under the Natural 
Gas Act and that its proposed operations 
would not be subject to the jurisdiction 
of the Federal Power Commission was 
granted by that body. The partnership 
proposed to engage solely in the produc- 
tion and gathering of gas, and the sale 
of gas so produced and gathered, to 
Texas Eastern Transmission Corpora- 
tion after dehydration in a plant which 
the partnership would construct. 


The partnership would construct its 
own gathering lines connecting its wells 
with the main transmission line of Texas 
Eastern, at which point the gas would be 
metered and sold. There was no present 
affiliation between the partnership and 
any person engaged in natural gas pro- 
duction, gathering, or transmission. The 
partnership would not be engaged in the 
transportation of natural gas in inter- 
state commerce, according to the com- 
mission’s finding. Re Whelan et al. 
(Docket No. G-899). 


e 


Tax and Price Adiustment Clauses Disapproved 


HE Tennessee Gas & Transmis- 
sion Company, after obtaining a 
temporary certificate to operate the “Big 
Inch” and “Little Big Inch” pipe lines, 
tendered an agreement with the Louis- 
ville Gas & Electric Company for the 
sale and delivery of natural gas, The Fed- 
eral Power Commission, in its authoriza- 
tion, had provided that the pipe-line 
company should sell gas at a rate not to 
exceed 23 cents per thousand cubic feet. 
The commission disapproved the con- 
tract rate as tendered because it con- 
tained tax and price adjustment clauses. 
It ordered these provisions stricken from 
the rate schedules and then approved the 
rates in the amended form. 
The rate schedule provided that the 
purchaser of gas should pay the 23-cent 
rate and should also reimburse the seller 


in an amount equal to any future sales 
tax levied by the United States or the 
states specified in the contract, or any 
political subdivisions thereof. 

The schedule further provided that 
either party might apply to the Federal 
Power Commission, or any other body 
or court having jurisdiction, for an in- 
crease or decrease in the price of gas 
in the event that the Federal Bureau of 
Labor Statistics’ Index of Wholesale 
Prices of All Commodities varies by 
certain specified amounts from a speci- 
fied base level. 

The commission held that these 
clauses were irrelevant and unnecessary 
in the rate schedule. It also held that they 
were contrary to and violated the terms 
and conditions of its previous order. Re 
Tennessee Gas & Transmission Co. 


e 


Grouping of Municipalities in Metropolitan 
Area for Gas Rate Making 


HE Wisconsin commission per- 
mitted an increase in rates for serv- 
ice by the Milwaukee Gas Light Com- 
pany. Higher operating expenses were 
found to warrant higher rates. A profit 
ratio of 6.13 per cent on the net property 
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base had been estimated, but, after cer- 
tain adjustments, the commission said, 
the profit ratio would more nearly ap- 
proach 5.44 per cent. 

The commission determined that the 
various municipalities served should be 


126 





THE LATEST UTILITY RULINGS 


grouped as a regional unit for rate- 
making purposes. From the standpoint 
of ease and economy of administration 
and good public relations, said the com- 
mission, the ideal situation would be one 
which provided for a single rate-making 
unit with uniform rates throughout. The 
commission continued : 

However, while cost of service is not 
necessarily the controlling factor, we think 
it reasonable and proper that such costs be 
given consideration in the determination of 
the number, area, and location of rate zones. 


The metropolitan area of Milwaukee 
seemed logically to divide into two zones 
for rate-making purposes. The division 
resulted from grouping together those 
municipalities, or portions thereof, whose 
costs of service, including capital costs 
such as depreciation and taxes and esti- 
mated profit based on return on invest- 
ment, fell within a relatively narrow 
range. Each municipality within a rate 


zone would provide a return on capital 
substantially equal to that provided by 
every other municipality within the same 
rate zone. 

A fixed-charge type of rate was ap- 
proved for all classes of service. The 
commission, in support of this type of 
rate, said: 


Among the more obvious advantages are: 
(1) It is simple—it is easy to understand and 
easy to administer; (2) it is promotional— 
by including nonvariable costs in the fixed 
charge it permits the quotation of lower 
rates for gas consumed; (3) it is nondis- 
criminatory—each customer makes an equal 
contribution toward meeting nonvariable 
customer costs, irrespective of the volume of 
consumption, Further, in this case it elim- 
inates the inherent discrimination involved 
in the application of a minimum bill under 
which the customer is permitted varying 
amounts of service. 


Re Milwaukee Gas Light Co. (2-U- 
2224, 2-U-2032, 2-U-2042, 2-U-2047, 
2-U-2044). 


e 


Temporary Iniunction against Rate Order Upheld 


HE supreme court of Indiana af- 
firmed a trial court order tem- 
porarily enjoining the Indiana commis- 
sion from enforcing its order denying 
an application for a street railway 
emergency rate increase pending the 
conclusion of legal action for a perma- 
nent injunction against the rate order. 
The commission, on appeal, insisted 
that the trial court’s action amounted to 
a fixing of rates. This contention was 
rejected. The order, so the appellate 
court said, merely restrained the com- 
mission from interfering with the rates 
pending final determination of the rate 
case. The injunction order provided 
adequate protection for the utility’s cus- 
tomers, it was noted. Furthermore, the 
court pointed out, if the temporary in- 
junction were not granted and the final 
judgment favored the rate increase, the 
company would suffer irreparable in- 


hh : : . 
_ The court disagreed with the commis- 
sions’ contention that the true test of 


whether an emergency exists justifying 
a rate increase is whether the operating 
revenue of the utility can take care of 
the operating expenses at present rates 
until a permanent rate schedule could be 
determined. It ruled that orders affecting 
rates made by the commission are not 
immune from the constitutional require- 
ment of due process of law, including 
the requirement of an adequate hearing to 
determine whether or not the utility is 
being compelled to operate under an un- 
reasonable and confiscatory rate due to 
some emergency. 
In conclusion it was said : 

There is no merit in appellant’s contention 
that it was error for the trial court to con- 
sider the pro of the appellee actually 
used and useful for the convenience of the 
public at its current fair cash value in de- 
termining whether the order appealed from 
is confiscatory. It is our opinion that in a 
hearing such as was had here the item of 
value is material but we could not expect 
the trial court to hold an extensive hearing 
on this particular question. Whether “fair 
value” is the end product of raté making 
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and not the starting point as seems to be de- 
termined in = case of Federal Power Com- 
mission v. Hope Nat. Gas Co. (1943) 320 
US 591, 64S Ct 281, 88 L ed 333, or whether 
the rate base upon which rates are fixed is 
determined by § 54-203, Burns 1933, is a 
matter to be decided in the final hearing of 
this cause. The appellee’s evidence in this 


hearing would tend to prove that the rates 
now in effect yield no return on any valua- 
tion. 
Public Service Commission et al. v,. 
Indianapolis Railways, Inc. 72 NE2d 
434. 


e 


Rate Increase Allowed Motor Carriers 


ANS increase was allowed a group 
of motor carriers by the California 
commission because operation costs had 
increased. The commission said that in 
considering such an increase the current 
rate and not a long canceled schedule 
should be the starting point for revision 
of rates. 


The commission did not believe that a 
definite duration should be placed on the 
revised schedule when it did not appear 
that the conditions requiring the revision 
would be relieved in the immediate fu- 
ture. Re Motor Truck Asso. of Southern 
California (Decision No. 39647, Case 
No. 4121). 


e 


Discontinuance of Water Service Disapproved 


eo Wisconsin commission, after in- 
‘ vestigating a customer’s complaint 
against a threatened abandonment of 
water service, ordered that service be 
continued. 

A municipality which owned the water 
utility desired to annex the property of 
the customer to city territory. The cus- 
tomer opposed annexation. The city then 
threatened to discontinue service under 
a provision in the service contract, made 
about fifteen years earlier, permitting 
discontinuance on ninety days’ notice. 


7 


The commission said that the contract 
provision was invalid and unenforceable 
and added: 


Any such provision in a contract between 
any city in its capacity as a public utility 
and its customers is contrary to public policy 
as being violative of the fundamental and 
statutory public obligation of the city as a 
public utility, to continue any public utility 
service once it is undertaken, unless the 
abandonment thereof is authorized by public 
authority. 


Re City of Milwaukee (2-U-2329). 


Hearing Not Needed for Restoration of 


Prewar Service 


eb circuit court of Baltimore city 
upheld an order of the commission 
restoring a prewar schedule of bus serv- 
ice. Independent operators had objected 
because a hearing had not been held. 
The Director of Defense Transporta- 
tion, in 1942, had ordered the Baltimore 
Transit Company to suspend operation 
of busses on one route. The bus com- 
pany filed with the commission a tenta- 
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tive schedule to comply with this direc- 
tion. The commission stated that the 
schedule was being filed as an emergency 
and was subject to revision under the 
present circumstances. A new schedule 
of operation was then put into effect by 
the independent operators, and for a time 
they enjoyed a monopoly of operations 
on the route. 

The state commission passed an order 
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modifying its rules and regulations to 
the extent necessary to permit operation 
of the independent busses during the 
war emergency and for such time there- 
after as the commission might direct. 
This order was passed without a hearing, 
to continue during the war emergency, 
and the commission reserved the right to 
make changes as might be required. 
Later the Office of Defense Transpor- 
tation modified its order so as to permit 
resumption of operations by the Balti- 
more Transit Company. The state com- 
mission, on May 16, 1947, directed that 
its previous order be rescinded and all 
motor vehicles should be operated on the 


schedule in effect immediately prior to 
the entry of the emergency order. 

The court held that this order was 
clearly within the power and authority re- 
served to the commission by the terms of 
its previous order. The independent op- 
erators, it was said, fully understood the 
war emergency and that the transit com- 
pany would reénter the field when the 
emergency should no longer exist. These 
operators would, however, be entitled to 
a hearing before the commission could 
authorize departure from the schedules 
in effect prior to the emergency. Drimal 
et al. v. Maryland Public Service Com- 
mission et al. 


e 


Commission Denial of Radio License Sustained 


HE United States Court of Appeals 

for the District of Columbia ap- 
proved the action of the Federal Com- 
munications Commission in denying a 
broadcasting company’s application for 
authority to construct and operate a radio 
station where the officers of the com- 
pany, in testifying at the hearing on the 
application, were guilty of misrepresen- 
tation. 

The court, after commenting on the 
evasive testimony offered at the hearing, 
ruled that the commission’s action was 
not arbitrary, capricious, or without sub- 
stantial foundation. 


The court found no error in the com- 
mission’s consideration of phonograph 
recordings of conversations between the 
officers of the station made by one of 
them without the knowledge of the 
others. 

The commission was correct, the court 
ruled, in admitting this evidence to im- 
peach a witness at the hearing on the 
license application. Such evidence, it 
was held, may be admitted where ade- 
quate foundation is laid for its introduc- 
tion. Calumet Broadcasting Corp. v. 
Federal Communications Commission, 


160 F2d 285. 


e 


Other Important Rulings 


N denying an air carrier’s application 
for a certificate to render an exten- 
sive carrier service, the Pennsylvania 
commission pointed out that it would 
not approve an application for operating 
authority which went far beyond the ter- 
ritorial limits of the proofs offered at the 
hearing on the application. Re Triple 
Cities Airways, TCA, Inc. (Application 
Docket No. 67526, Folders 2, 3, 4, and 5). 


The supreme court of Arkansas re- 
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versed the conviction of a cab operator 
charged with operating without a certifi- 
cate where the record indicated that the 
commission had disclaimed jurisdiction 
over taxicabs and had made no rules and 
regulations regarding their operation, so 
that the cab operator could not have pro- 
cured a certificate had he applied for one. 
Marshall v. State, 200 SW2d 491. 


A contract action by a bus company 
against another passenger carrier was 
dismissed by the United States Circuit 


JULY 17, 1947 





PUBLIC UTILITIES FORTNIGHTLY 


Court of Appeals on the ground that the 
pooling agreement which was the basis 
for the action was void in that it provided 
for a division of traffic, profits, and in- 
come in violation of the Sherman Anti- 
trust Act. Norfolk Southern Bus Corp. 
v. Virginia Dare Transp. Co., Inc. 159 
F2d 306. 


The Michigan commission’s dismissal 
of a complaint by a lumber company 
against a railroad’s termination of a lease 
of railroad-controlled property was af- 
firmed by the state supreme court. The 
court pointed out that the property in- 
volved was nonpublic service property 
over which the railroad had absolute 
dominion free from commission regula- 
tion. Bohn Lumber Products Co. v. 
Michigan Pub. Service Commission, 26 
NW2d 875. 


The supreme court of Mississippi re- 
instated a commission order denying a 
motor carrier certificate after the circuit 
court had reversed it in part. The court 
ruled that the record did not indicate 
that the commission order was unsup- 
ported by substantial evidence, arbitrary, 
or unlawful; therefore it was not re- 
viewable by the court. Tri-State Transit 
Co. of Louisiana, Inc. v. Gulf Transport 
Co. 29 S2d 825. 


In approving a gas company’s appli- 
cation for authority to increase rates, the 
Michigan commission allowed a fuel ad- 
justment for residential service on the 
ground that the wide variation in present- 
day fuel costs made such adjustments 
necessary. Re National Utilities Co. (D- 
2448-47 2). 


In affirming a lower court judgment 
dismissing a motor carrier’s action to re- 
strain the issuance of a certificate to a 
competitor, the New Mexico Supreme 
Court ruled that the decision of the com- 
mission, if not unlawful or unreasonable, 
cannot be attacked. The fact that the 
court might have arrived at a different 


conclusion was not considered a con- 
trolling factor. New Mexico Transp. 
Co. et al. v. State Corporation Commis- 
sion et al. 178 P2d 580. 


The appellate division of the New 
York Supreme Court dismissed a motor 
carrier’s claim that its pooling contract 
with another carrier was void, unen- 
forceable, and contrary to the Sherman 
Antitrust Act. The court ruled that a 
pooling arrangement is not per se a viola- 
tion of the act and some showing must 
be made that the arrangement results in 
a monopoly, Swezy (H.E.) & Son 
Motor Transp., Inc. v. Reich Bros. Long 
Island Motor Freight, Inc. 69 NY 
Supp2d 426. 


A proceeding before the Georgia 
commission requiring a telephone com- 
pany to show cause why its service 
should not be improved resulted in an 
order reducing the telephone rates one- 
half, so that they would be commensurate 
with the character and quality of tele- 
phone service being rendered. Re Gis- 
sendaner (File No. 19339, Docket No. 
8510-A). 


The Civil Aeronautics Board granted 
an air carrier’s application for authority 
to suspend service to a resort area during 
the off season, on a showing that con- 
tinued operation during such period 
would result in a substantial financial 
loss. Re Western Air Lines, Inc. (No. 
E-610). 


The Civil Aeronautics Board, in con- 
sidering an air carrier’s application for 
a certificate, found nothing adverse to 
the public interest in the fact that an- 
other carrier chartered planes with 
crews for use in the air transport service 
offered by the applicant, or in the fact 
that the president of another carrier was 
employed by the applicant as director of 
its international operations. Re Philip- 
pine Air Lines, Inc. (Docket No. 2776). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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STATEN ISLAND EDISON CORP. v. MALTBIE 


NEW YORK COURT OF APPEALS 


Staten Island Edison Corporation 


Milo R. Maltbie et al. 


— NY —, — NE2d — 
May 22, 1947 
PPEAL, by permission of the appellate division of the Supreme 
Court in the third judicial department upon certified ques- 
tions, from a judgment, in favor of plaintiff (1945) 270 App 
Div 55,62 PUR(NS) 33,58 NYS2d 818, upon an order of said 
court which reversed, on the law and the facts, a judgment (1945) 
— Misc —, 60 PUR(NS) 362, 57 NYS2d 515, in favor of de- 
fendants, entered in Albany county upon an order of the court 
at special term (Ellsworth, J.) granting a motion by defend- 
ants for a dismissal of the complaint upon the ground that it did 
not state facts sufficient to constitute a cause of action. By said 
order the appellate division reversed (1) another order of the 
Supreme Court at special term (Ellsworth, J.), entered in AlI- 
bany county, which denied a motion by plaintiff to restrain de- 
fendants from taking any action to enforce orders of the Public 
Service Commission dated June 19, 1945, and May 27, 1943, 
and (2) an order of special term (Ellsworth, J.), entered in Al- 
bany county, which denied a motion by plaintiff to strike from 
the answer certain affirmative defenses. The order appealed from 
further provided that such defenses be stricken and that plaintiff’s 
motion for a temporary injunction against the enforcement of the 
Commission’s order of June 19, 1945, be granted on condition 
that plaintiff file an appropriate bond. 


Injunction, § 51 — Motion to dismiss complaint — Sufficiency of allegations. 
1. Allegations in a complaint for injunction against a rate order of the 
Commission must for the purpose of pleading be taken at face value on a 
motion to dismiss the complaint, p. 131. 

Return, § 89 — Confiscation — Electric utility. 
2. Allegations, in a suit by an electric company to obtain an injunction 
against a rate order, showing returns of 3.07 per cent on depreciated cost 
and 2.42 per cent on reasonable value clearly support a claim of confisca- 
tion, p. 131. 

Injunction, § 51 — Sufficiency of complaint — Allegation of confiscation. 
3. Allegations that a Commission rate order results in confiscation of prop- 
erty in violation of the constitutional right to receive a fair return upon 
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the value of property devoted to public use, specifically alleging property 
cost, reproduction cost, reasonable value, maximum rate of return under 
prescribed rates, and that the rates will not afford a reasonable return on 
such costs or value, sufficiently allege confiscation in violation of a public 
utility’s constitutional rights, p. 131. 
Injunction, § 16 — When proper remedy — Adequacy of certiorari — Review of 
rate order. 
4. Whether an electric utility is entitled to maintain an action for injunc- 
tion against a rate order and the sufficiency of allegations in the complaint 
to warrant injunctive relief depend upon the adequacy or inadequacy of 
the remedy available to the company by a certiorari order, under Article 78 
of the Civil Practice Act, to review rate orders of the Commission, p. 131. 
Appeal and review, § 49 — Conclusiveness of decision — Commission rate order — 
Confiscation. 
5. A determination of the Commission upon any question of fact is not 
open to review in a certiorari proceeding under Article 78 of the Civil Prac- 
tice Act to review a rate order of the Commission alleged to be confiscatory, 
p. 131. 


Constitutional law, § 15 — Due process — Judicial review. 

6. Where constitutional rights of liberty or property are involved, due 
process requires independent judicial determination of the constitutional 
question in the courts, p. 131. 

Appeal and review, § 4 — Constitutional rights — Limitation on judicial review. 
7. The remedy by certiorari proceedings to review a rate order of the 
Commission is inadequate in the protection of constitutional rights and is 
lacking in due process when under established law the court cannot inde- 
pendently consider the question of confiscation, p. 131. 

Injunction, § 28 — Against rate reduction order — Allegation of confiscation — 

Availability of certiorari. 
8. The state supreme court as a constitutional court may entertain an action 
by a public utility company for an injunction against a rate order of the 
Commission, alleged to be confiscatory, when the statutory remedy by cer- 
tiorari is inadequate, p. 131. 

Courts, § 4 — Absence of legislative power — Ruling on scope of review. 

9. A court lacks power to broaden the scope of review in certiorari pro- 
ceedings so as to permit review of the question of confiscation on the facts 
as well as the law, since, if such change is desirable, the legislature and not 
the court should make it, p. 135. 


(Desmonp, LoucHRAN, and Futp, JJ., dissent.) 
sd 


APPEARANCES: Philip Halpern, Naylon, Royal F. Shepard, and George 
George H. Kenny, and Samuel R. Foster, Jr., for respondent. 
Madison, for appellants; Charles E. 
Murphy, Corporation Counsel (An- | THATCHER, J.: The Public Serv- 
drew Bellanca and John Suglia of ice Commission appeals pursuant to 
counsel), for city of New York, amicus leave granted by the appellate division, 
curiae, in support of appellants’ posi- third department, upon certified ques- 
tion; Jackson A. Dykman, Edward B. _ tions of law, from an order of the ap- 
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pellate division and a judgment there- 
on which reversed orders of the special 
term, Albany county, granting defend- 
ant’s motion for judgment on the 
pleadings and dismissing the com- 
plaint. The appellate division granted 
a temporary injunction against en- 
forcement of the Commission’s order 
prescribing permanent rates and 
struck out four separate defenses in 
defendant’s answer. The following 
questions were certified : 

“1. Is the plaintiff entitled to main- 
tain this action? 

“2. Does the complaint state facts 
sufficient to constitute a cause of ac- 
tion ?” 

In a prior suit between the same par- 
ties, brought to enjoin temporary rates 
established by the Commission’s or- 
der of May 27, 1943, we affirmed a 
dismissal of the complaint, Staten Is- 
land Edison Corp. v. Maltbie (1943) 
267 App Div 72, 52 PUR NS 166, 
45 NYS2d 337, aff’d (1944) 292 NY 
611, 55 NE2d 376. The present ac- 
tion is a plenary action in equity to 
enjoin the enforcement of the Commis- 
sion’s order of May 27, 1943, prescrib- 
ing temporary rates and of the Com- 
mission’s final order of June 19, 1945, 
prescribing final rates to be charged on 
and after July 1, 1945. 

[1-3] Allegations of ultimate fact 
held sufficient to show confiscation in 
Prendergast v. New York Teleph. Co. 
262 US 43, 67 L ed 853, PUR1923C 
719, 43 S Ct 466, are substantially fol- 
lowed in the complaint. Plaintiff al- 
leges that the Commission’s orders re- 
sult in confiscation of its property in 
violation of its constitutional right to 
receive a fair return upon the value of 
its property devoted to public use, 
specifically alleging the cost of its prop- 


erty devoted to such use within the 
state, the cost of its reproduction, its 
reasonable value, the maximum rate 
of return which the rates prescribed 
will provide, measured in relation to 
the cost and also in relation to the fair 
and reasonable value of its property, 
and that such rates will not afford a 
reasonable return on such cost or 
value. These allegations, which for the 
purpose of pleading must be taken at 
face value, show returns of 3.07 per 
cent on depreciated cost and 2.42 per 
cent on reasonable value and clearly 
support the claim of confiscation. Pren- 
dergast v. New York Teleph. Co. su- 
pra. Thus the complaint sufficiently 
alleges confiscation in violation of 
plaintiff’s constitutional right—a ques- 
tion which of course may be deter- 
mined only after the proofs are in. 
Municipal Gas Co. v. Public Service 
Commission, 225 NY 89, 98, PUR 
1919C 364, 121 NE 772. 

[4-8] The questions certified in- 
volve plaintiff’s right to maintain the 
action in equity and the sufficiency of 
the allegations to warrant injunctive 
relief. Each of these questions depends 
upon the adequacy or inadequacy of 
the remedy available to plaintiff by a 
certiorari order under Art 78 of the 
Civil Practice Act to review the rate 
orders of the Public Service Commis- 
sion. 

In People ex rel. Consolidated Wa- 
ter Co. v. Maltbie (1937) 275 NY 
357, 20 PUR NS 375, 9 NE2d 961, 
appeal dismissed (1938) 303 US 158, 
82 L ed 724, 22 PUR NS 136, 58 S 
Ct 506, we held (275 NY at pp. 369, 
370, 20 PUR NS at p. 382): “. 
Upon the hearing of an order of 
certiorari to review a determination 
of the Commission, the jurisdic- 
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tion and power of the appellate divi- 
sion are defined and limited by 
§ 1304 [now § 1296] of the Civil 
Practice Act. These powers do not 
include an independent consideration 
by the court of any question of fact.” 
This was a rate case and we de- 
clared, in regard to the scope of our 
review (275 NY at p. 366): “. 
In this court the determination of the 
Commission upon any question of fact 
is not open to review. We may reverse 
a decision or annul a determination 
only for erroneous determination of a 
question of law, and after careful con- 
sideration of the appellant’s argument, 
we find no errors there. Upon every 


point where the determination of the 
Commission is challenged we find 
that there is evidence to support the 
conclusion of the Commission and 


room for the exercise of choice.” 


This is the established rule in cer- 
tiorari proceedings to review rate or- 
ders of the Public Service Commission 
and it is applied generally in certiorari 
proceedings to review determinations 
of administrative boards. People ex 
rel. New York & QO. Gas Co. v. McCall, 
219 NY 84, PURI917A 553, 113 NE 
795, Ann Cas 1916E 1042, affd. 245 
US 345, 62 L ed 337, PURI918A 
792, 38 S Ct 122; Niagara Falls Pow- 
er Co. v. Water Power & Control Com- 
mission (1935) 267 NY 265, 278, 
196 NE 51; Weber v. Cheektowaga 
(1940) 284 NY 377, 380, 31 NE2d 
495; Newbrand v. Yonkers (1941) 
285 NY 164, 177, 178, 33 NE2d 75; 
Miller v. Kling (1943) 291 NY 65, 
50 NE2d 546; Bolani v. O’Connell 
(1946) 296 NY 871, — NE2d —. 

Faced with this limitation upon the 
jurisdiction and power of the appel- 
late division in certiorari proceedings 
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to review a determination of the Com- 
mission, and seeking an independent 
consideration by a court of the facts 
upon which its claim of constitutional 
right is predicated, plaintiff has re- 
frained from instituting certiorari pro- 
ceedings under the Civil Practice Act 
and has brought this plenary action in 
equity to enjoin confiscation of its 
property used and useful in the public 
service, claiming that as a matter of 
constitutional right it is entitled to a 
fair opportunity of submitting the is- 
sue of confiscation to a judicial tri- 
bunal for determination upon its own 
independent judgment as to both law 
and facts. Ohio Valley Water Co. v. 
Ben Avon, 253 US 287, 64 L ed 908, 
PUR1920E 814, 40 S Ct 527. 

When the Consolidated Water Co. 
Case (supra) went to the Supreme 
Court of the United States, the water 
company sought to raise this question. 
The Supreme Court held (303 US at 
pp. 159, 160): “Appellant contends 
that it is entitled to the exercise of the 
independent judgment of a court as to 
the law and the facts with respect to 
the issue of confiscation and that such 
a review has not been accorded because 
of the limitations imposed by the state 
practice in certiorari proceedings. 
(Supra) 275 NY at p. 370. Appellant 
has no standing to raise this question 
as appellant itself sought review by 
certiorari and has not invoked the 
plenary jurisdiction of a court of equity 
and it does not appear that this remedy 
is not available under the state law.” 

We are now confronted with that 
question. 

The Ben Avon Case, supra, has nev- 
er been overruled ; on the contrary, the 
principle that, where constitutional 
rights of liberty or property are in- 
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volved due process requires independ- 
ent judicial determination of the con- 
stitutional question in the courts, has 
been reaffirmed. St. Joseph Stock 
Yards Co. v. United States (1936) 
298 US 38, 51, 52, 80 L ed 1033, 14 
PUR NS 397, 56 S Ct 720; Crowell 
v. Benson (1932) 285 US 22, 46, 60, 
76 L ed 598, 52 S Ct 285; Baltimore 
& O. R. Co. v. United States (1936) 
298 US 349, 368, 369, 80 L ed 1209, 
56 S Ct 797 ; Kansas State Corp. Com- 
mission v. Wichita Gas Co. (1934) 
290 US 561, 569, 78 L ed 500, 1 PUR 
NS 433, 54 S Ct 321. 

In Phillips v. Commissioner of In- 
ternal Revenue (1931) 283 US 589, 
600, 75 L ed 1289, 51 S Ct 608, Bran- 
deis, J., writing for the court, stated 
the general rule regarding administra- 
tive findings and the exception as fol- 
lows: “. Save as there may be 
an exception for issues presenting 
claims of constitutional right, such ad- 
ministrative findings on issues of fact 
are accepted by the court as conclusive 
if the evidence was legally sufficient 
to sustain them and there was no ir- 
regularity in the proceedings.” 

See, also, Tagg Bros & Moorhead 
v. United States (1930) 280 US 420, 
443, 74 L ed 524, 50 S Ct 220. 

An analogy is found in the right to 
judicial determination on habeas cor- 
pus of a claim of citizenship when one 
is held for deportation under the im- 
migration laws of the United States 
Ng Fung Ho v. White, (1922) 259 
US 276, 66 L ed 938, 42 S Ct 492. 

There would indeed be a very dras- 
tic limitation upon the constitutional 
powers of the supreme court of the 
state if it may not enjoin an uncon- 
stitutional deprivation of property be- 
cause of an administrative determina- 


tion of constitutional right supported 
by administrative findings of fact be- 
lieved to be wrong upon a fair consid- 
eration of the record. The remedy by 
certiorari proceedings being thus limit- 
ed is inadequate in the protection of 
constitutional right and, in view of the 
decisions of the Supreme Court of the 
United States, is lacking in due proc- 
ess. Under these circumstances the 
supreme court of New York as a con- 
stitutional court may entertain an ac- 
tion for an injunction, the statutory 
remedy by certiorari being inadequate. 

We are constrained to conclude that 
the plaintiff is entitled to maintain this 
action and that the complaint states 
facts sufficient to constitute a cause of 
action. 

In reaching this conclusion we are 
not unmindful of the arguments ad- 
vanced on grounds of convenience, well 
stated by Foster, J., in the court below, 
270 App Div 55, 62 PUR NS 33, 
41, 58 NYS2d 818: “Obviously this 
is an important question in the field of 
public utility regulation. It is a simple 
matter to allege confiscation in any rate 
matter, and if such an allegation is suf- 
ficient to invoke the jurisdiction of 
equity then the way is open for sepa- 
rate trials of the same issues in every 
rate case; first before the Commission, 
and later at an equity term of the Su- 
preme Court. Something rather extra- 
ordinary is required to justify a pro- 
cedure so protracted and cumber- 
some.” 

We find no compelling necessity for 
a trial de novo of every rate case in 
which confiscation is claimed. The il- 
legality in such cases is confiscation or 
deprivation of property without due 
process of law. The legality of the 
rate must primarily depend upon the 
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proceedings before the Commission, 
and the record of those proceedings 
will of necessity be before the trial 
court since the statute authorizes de- 
termination in the first instance by the 
Commission, and the courts may not 
properly consider the question without 
knowledge of the administrative rec- 
ord. Railroad Commission v. Rowan 
& N. Oil Co. (1940) 310 US 573, 84 
L ed 1368, 60 S Ct 1021; Manufac- 
turers R. Co. v. United States (1918) 
246 US 457, 489, 490, 62 L ed 831, 
38 S Ct 383. This appears to be the 
practice when injunction suits such as 
this are brought in the Federal courts. 
We see no reason for departing from 
that practice in the trial of this ac- 
tion. We need not now consider un- 
der what circumstances, if any, the 
court may be justified in receiving ad- 
ditional proofs or newly discovered 
evidence. 

We find nothing inconsistent with 
such a practice in the oil and gas pro- 
ration cases: Thompson v. Consoli- 
dated Gas Utilities Corp. (1937) 300 
US 55, 81 L ed 510, 57 S Ct 364; 
Railroad Commission v. Rowan & N. 
Oil Co. supra; Railroad Commission 
v. Rowan & N. Oil Co. (1940) 311 
US 570, 85 L ed 358, 61 S Ct 343, 
or in the cases arising under the Fed- 
eral Natural Gas Act: Federal Power 
Commission v. Natural Gas Pipeline 
Co. (1942) 315 US 575, 86 L ed 
1037, 42 PUR NS 129, 62 S Ct 736; 
Federal Power Commission v. Hope 
Nat. Gas Co. (1944) 320 US 591, 
88 L ed 333, 51 PUR NS 193, 64S 
Ct 281. 


The power company cases arose up- 
on petitions to review orders of the 


Federal Power Commission under 


§ 19b of the Natural Gas Act, 15 US 
68 PUR(NS) 


CA § 717r(b). In discussing the 
scope of the review in these cases, 
Chief Justice Stone, writing for the 
court in Federal Power Commission 
v. National Gas Pipeline Co. supra, 
said (315 US at p. 585, 42 PUR NS 
at p. 137): 

“By long-standing usage in the field 
of rate regulation, the ‘lowest reason- 
able rate’ is one which is not confisca- 
tory in the constitutional sense. [Cita- 
tions.] Assuming that there is a zone 
of reasonableness within which the 
Commission is free to fix a rate vary- 
ing in amount and higher than a con- 
fiscatory rate [Citations.], the Com- 
mission is also free under § 5(a) to 
decrease any rate which is not the 
‘lowest reasonable rate.’ It follows 
that the congressional standard pre- 
scribed by this statute coincides with 
that of the Constitution, and that the 
courts are without authority under the 
statute to set aside as too low any 
‘reasonable rate’ adopted by the Com- 
mission which is consistent with con- 
stitutional requirements.” 

The opinion then proceeds to a full 
review of the facts upon which the 
Commission made its determination 
leading to the conclusion that such de- 
termination was consistent with consti- 
tutional requirements. In the oil and 
gas proration cases, supra, the pro- 
ceedings were by injunction in the 
Federal courts. 


In none of these decisions was the 
right to try the issue of confiscation 
disputed. Indeed that was the judicial 
process pursued in each one of these 
cases. The opinions are helpful in 
showing the deference with which a 
court should consider the findings and 
conclusions of an expert administrative 
Commission. No doubt a court of 


134 





STATEN ISLAND EDISON CORP. v. MALTBIE 


equity in this state will be largely in- 
fluenced by the practice which prevails 
in the Federal courts. 

[9] Counsel for the Commission 
have suggested that the case is of such 
compelling importance that if judicial 
review of the question of confiscation 
is a constitutional requirement, we 
should broaden the scope of review in 
certiorari proceedings so as to permit 
review of that question on the facts as 
well as the law. This, of course, we 
may not do in view of the established 
limitations on such proceedings to 
which we have referred. If such 
changes are desirable, the legislature, 
but not the courts, should make them. 


The order should be affirmed, with 
costs, and each of the questions certi- 
fied answered in the affirmative. 


DESMOND, J., dissenting: Plaintiff 
is a New York State Corporation do- 
ing an intrastate business in the pro- 
duction and sale of electric power. Af- 
ter hearings and other appropriate 
proceedings before it, defendant Pub- 
lic Service Commission made and pro- 
mulgated its order fixing permanent 
rates to be charged by plaintiff. Plain- 
tiff thereupon brought the present suit 
in equity to enjoin the enforcement of 
the order. The complaint herein as- 
serts that the rates so established by 
defendant Commission are so low as 
to be confiscatory of plaintiff’s prop- 
erty and thus unlawful under the Four- 
teenth Amendment to the United 
States Constitution and Article I of 
the Constitution of this state. The 
Commission moved to dismiss the ac- 
tion on the ground that plaintiff’s only 
recourse to the courts is by way of a 
petition for an order of certiorari un- 
der Art. 78 of the Civil Practice Act, 
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and that no suit in equity lies to con- 
test Commission-fixed rates. Plain- 
tiff’s retort is that, while certiorari is 
available, it is not a constitutionally 
adequate remedy. In certiorari pro- 
ceedings, plaintiff points out, there 
would be no new trial and findings by 
the court on the disputed questions of 
fact as to value, etc., but only a review 
by the court of the Commission’s find- 
ings, to see if they were reasonable and 
supported by substantial evidence. 
People ex rel. New York & Q. Gas 
Co. v. McCall, 219 NY 84, 90, 91, 
PURI917A 553, 113 NE 795, Ann 
Cas 1916E 1042; People ex rel. Con- 
solidated Water Co. v. Maltbie (1937) 
275 NY 357, 370, 20 PUR NS 375, 
9 NE2d 961; Stork Restaurant v. Bo- 
land (1940) 282 NY 256, 26 NE2d 
247; Miller v. Kling (1943) 291 NY 
65, 50 NE2d 546. Citing Ohio Val- 
ley Water Co. v. Ben Avon, 253 US 
287, 64 L ed 908, PUR1920E 814, 
40 S Ct 527, for authority, plaintiff 
has successfully maintained herein 
that, having adequately alleged uncon- 
stitutional confiscation of its property, 
its absolute right to procedural due 
process can be satisfied by nothing less 
than a separate, independent trial de 
novo by a court, of the same questions 
already litigated at length before the 
Commission. If that be the law, a 
good many long, involved rate cases 
will have to have two trials each, and 
the first trial—before the Commission 
—will be rather a footless and futile 
performance. As the dissenting opin- 
ion in the appellate division, supra, 62 
PUR NS at p. 41, 58 NYS2d at p. 
826, remarked: “Something rather 
extraordinary is required to justify a 
procedure so protracted and cumber- 
some.” “State regulation of utility 
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rates” would be, says Corwin’s “The 
Constitution and What It Means To- 
day,” “rendered largely farcical by the 
idea that the courts ought to retry from 
the ground-up administrative findings 
of fact” ([9th ed.] 1947, p. 171). 
Let us at once dispose of the idea 
that the present decision merely gives 
plaintiff its choice between two estab- 
lished modes of attacking, in the 
courts, Commission-fixed rates. 
later point in this opinion we will deal 
more extensively with the historical 
background of rate review in New 
York, but we point out now that the 
decision below in this case was the first 
in any appellate court in this state al- 
lowing a public utility corporation to 
try out anew, in a separate suit, the 
factual questions, as to value, return, 
etc., already submitted to, and deter- 
mined by, the Commission to which the 


legislature has delegated sole authority 
in that field. Such cases as Municipal 
Gas Co. v. Public Service Commis- 
sion, 225 NY 89, PUR1919C 364, 121 
NE 772, have to do with rates directly 
fixed by the legislature itself, to which 
certiorari review is inapplicable. 


If it were not for the Ben Avon Case, 
supra, and the structure of argument 
built thereon, we could dispose of 
plaintiff's suit summarily, for it is set- 
tled in the decisions of this court that 
no such bill in equity lies. Certiorari 
is the remedy provided for reviewing 
the Public Service Commission’s rate 
orders. People ex rel. Central Park, N. 
& E. River R. Co. v. Willcox (1909) 
194 NY 383, 87 NE 517. In such 
a certiorari proceeding there is no 
second trial of the facts but an exam- 
ination of the legality of the order— 
that is, an inquiry by the court as to 
whether the order is arbitrary or capri- 


68 PUR(NS) 


Ata- 


cious or without support of substantial 
evidence. People ex rel. New York & 
Q. Gas Co. v. McCall, supra. In other 
words, it is the same sort of review af- 
forded by our courts as to determina- 
tion by other administrative agencies. 
Miller v. Kling, supra. The con- 
tention that a rate is confiscatory 
is, like every other question of 
law, fully litigable in such proceedings. 
People ex rel. New York & Q. Gas Co. 
v. McCall, supra. Such was the New 
York law before the Ben Avon Case, 
and this court saw nothing in the Ben 
Avon Case to compel a change in the 
rule. People ex rel. Consolidated 
Water Co. v. Maltbie, supra. In both 
the New York & Queens Case and the 
Consolidated Water Case, supra, there 
were claims of confiscation, but in each 
instance this court held that certiorari 
was a sufficient remedy. Both those 
cases went thereafter to the Supreme 
Court, 245 US 345, 62 L ed 337,PUR 
1918A 792, 38 S Ct 122, and (1938) 
303 US 158, 82 L ed 724, 22 PUR 
NS 136, 58 S Ct 506, but the point 
we are here passing on was not de- 
cided by that tribunal, in either case. 
Both were certiorari cases and in 
neither did this court say in so many 
words that an equity suit might not 
have been brought to establish that the 
rates were confiscatory. But that was 
the plain meaning of Judge Lehman’s 
language in the Consolidated Water 
Case, supra, at p. 370 of 275 NY, at 
p. 382 of 20 PUR NS: 


“Tt is true that a determination by 
a legislative or administrative body on 
a question of fact is not binding upon a 
court where the power of the legislative 
or administrative body is challenged 
cf. Ohio Valley Water Co. v. Ben 
Avon, 253 US 287, 64 L ed 908, PUR 
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1920E 814, 40 S Ct 527; Crowell v. 
Benson (1932) 285 US 22, 76 L ed 
598, 52 S Ct 285; St. Joseph Stock- 
yards Co. v. United States (1936) 298 
US 38, 80 L ed 1033, 14 PUR NS 
397, 56 S Ct 720. Even so, where 
the state gives to an administrative 
body power to determine questions of 
fact by judicial inquiry subject to re- 
view in the courts, no Federal rights 
are denied by its order unless ‘there 
was such a want of hearing or such 
arbitrary or capricious action on the 
part of the Commission as to violate 
the due process clause of the Consti- 
tution.’ Except in the form of ju- 
dicial review the courts do not examine 
the question whether the evidence pre- 
ponderates for or against a conclusion. 
People ex rel. New York & Q. Gas Co. 
v. McCall, supra, 245 US at p. 348.” 

That language means that the New 
York method of court scrutiny of rate 
orders is by certiorari proceedings and 
that the scope of our certiorari review 
adequately meets Federal constitution- 
al requirements, including the require- 
ments of the Ben Avon Case, supra. 
It is impossible to read it as meaning 
anything different. 


Standing on those prior decisions 
of ours, we could stop at this point and 
vote for a dismissal of the present suit. 
But the prominence given the Ben 
Avon Case, supra, in the briefs here, 
and a desire to pay due attention to the 


decisions of the Supreme Court, 
prompts some further discussion. The 
Ben Avon opinion does say that, in rate 
cases “if the owner claims confiscation 
of his property will result, the state 
must provide a fair opportunity for 
submitting that issue to a judicial tri- 
bunal for determination upon its own 
independent judgment as to both law 
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and facts; otherwise the order is void 
because in conflict with the due process 
clause, Fourteenth Amendment” (253 
US at p. 289, PUR1920E at p. 816). 
On its face, in its setting and against its 
particular factual background, that 
quoted language does seem to mandate 
a full new trial in the courts of facts 
disputed before the Commission, and it 
has been frequently cited by judges and 
commentators as meaning just that. 
Whether or not it has been (implicitly 
but not explicitly) overruled by later 
cases in the same court. See Railroad 
Commission v. Rowan & N. Oil Co. 
(1940) 310 US 573, 84 L ed 1368, 60 
S Ct 1021; (1940) 311 US 570, 85 L 
ed 358, 61 S Ct 343; Federal Power 
Commission v. Natural Gas Pipeline 
Co. (1942) 315 US 575, 86 L ed 
1037, 42 PUR NS 129, 62 S Ct 736, 
and Power Commission v. Hope Nat. 
Gas Co. (1944) 320 US 591, 88 L ed 
333, 51 PUR NS 193, 64 S Ct 281, we 
need not say. However, the so-called 
“Ben Avon rule” has been, to put it 
most mildly, weakened by those more 
recent decisions of the same court (see, 
as to the “vitality” of the Ben Avon 
doctrine, 42 American Jurisprudence, 
222). For instance, in Railroad Com- 
mission v. Rowan & N. Oil Co. supra, 
the Texas Railroad Commission had, 
pursuant to a Texas statute, set the 
amount of crude oil permitted to be 
produced daily from an oil field and 
had prorated that production among 
the wells in that field. The oil company 
brought suit in the Federal courts, as- 
serting that the proration resulted in 
an unconstitutional taking of its prop- 
erty rights in its own wells. The Fed- 
eral district court conducted a trial de 
novo, at the conclusion of which it held 
that the Commission’s order did result 
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in such confiscation, and granted an in- 
junction. The circuit court affirmed 
the decree. The United States Su- 
preme Court reversed, disregarded the 
new findings and went back to the 
Railroad Commission’s findings, with 
these comments : 


“Nothing in the Constitution war- 
rants a rejection of these expert con- 
clusions. Nor, on the basis of in- 
trinsic skills and equipment, are the 
Federal courts qualified to set their in- 
dependent judgment on such matters 
against that of the chosen state au- 
thorities. For its own good reasons 
Texas vested authority over these dif- 
ficult and delicate problems in its Rail- 
road Commission. Presumably that 
body, as the permanent representative 
of the state’s regulatory relation to the 
oil industry equipped to deal with its 
ever-changing aspects, possesses an in- 
sight and aptitude which can hardly be 
matched by judges who are called upon 
to intervene at fitful intervals. Indeed, 
we are asked to sustain the district 
court’s decree as though it derived 
from an ordinary litigation that had 
its origin in that court, and as though 
Texas had not an expert Commission 
which already had canvassed and de- 
termined the very issues on which the 
court formed its own judgment. For 
it appears that the court below nullified 
the Commission’s action without even 
having the record of the Commission 
before it. When we consider the limit- 
ing conditions of litigation—the adapt- 
ability of the judicial process only to 
issues definitely circumscribed and sus- 
ceptible of being judged by the tech- 
niques and criteria within the special 
competence of lawyers—it is clear that 
the due process clause does not require 
the feel of the expert to be supplanted 
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by an independent view of judges on 
the conflicting testimony and proph- 
esies and impressions of expert wit- 
nesses.” (311 US at pp. 575, 576.) 
The statement just quoted is funda- 
mentally at variance with the holding 
now being made by this court in the 
present case: that the Federal Con- 
stitution requires that whenever a util- 
ity corporation alleges that a rate is 
confiscatory, the corporation is entitled 
to bring an equity suit and demand 
new, independent findings by the court 
as to whether or not the rate is reason- 
able and fair. And how are we to 
reconcile with the majority opinion in 
the present case the Supreme Court 
holdings, in Federal Power Commis- 
sion v. Natural Gas Pipeline Co. sw- 
pra, and Federal Power Commission v. 
Hope Nat. Gas Co. supra, that a Com- 
mission is not bound to the use of any 


single formula or combination of for- 


mulae in determining rates, that 
whenever a Commission rate order is 
challenged in the courts the question 
is whether that order viewed in its en- 
tirety meets legal requirements, that 
the result reached, not the method em- 
ployed, is controlling as to the legality 
of the rate, that it is not the theory 
but the impact of the rate order which 
counts, and, finally, that, if the total 
effect of the rate order cannot be said 
to be unjust and unreasonable, judicial 
inquiry is at an end. 

This court, itself, after the Ben 
Avon decision, supra, again tested our 
certiorari procedures by that case’s 
rules and found that they stood the 
test. This court thought then that due 
process does not require that any fact 
be tried out twice in separate tribunals 
before a binding result be reached. The 
property owner who charges confisca- 
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tion is given a court determination of 
that issue, but the issue is decided by 
the court on the reasonable factual 
holdings made by another competent 
tribunal, as to values and other items 
basic to rate making. That special 
tribunal created and equipped by the 
legislature for the special task has al- 
ready investigated the facts and ar- 
rived at an‘appropriate rate. All of 
that is then examined by a court to see 
if the owner’s rights are being violated. 
A brief look at the development of the 
law of rate making will show, we think, 
why the courts of New York hold that 
this system lacks no element of due 
process. 

No state, under the guise of regulat- 
ing fares and tariffs, may require a 
utility company to perform its services 
without appropriate reward. Railroad 
Commission Cases (Stone v. Farmers’ 


Loan & Trust Co. [1886]) 116 US 
307, 331, 29 L ed 636, 6 S Ct 334, 388, 


1191. Accordingly, the rates charged 
by the owners of private property de- 
voted to public utility uses may be reg- 
ulated by the states in the exercise of 
their police power, but a state cannot 
take away an owner’s right to reason- 
able compensation for such use. Munn 
v. Illinois (1877) 94 US 113, 24 L ed 
77. It follows that any prescription, 
by a state, of rates too low for just 
compensation to the public utility 
corporation is confiscatory and offends 
against the Fourteenth Amendment’s 
requirement of due process. Smyth v. 
Ames (1898) 169 US 466, 526, 42 L 
ed 819, 18 S Ct 418. Likewise viola- 
tive of the due process mandate would 
be a state statute which would attempt 
to give finality and conclusiveness to 
rates fixed by a state Public Service 
Commission without provision for any 
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judicial inquiry as to their reasonable- 
ness. Chicago, M. & St. P. R. Co. v. 
Minnesota (1890) 134 US 418, 458, 
33 L ed 970, 10 S Ct 462, 702. An 
avenue of judicial approach there must 
be. Rate making by a state govern- 
ment is, of course, legislative, not ju- 
dicial, in general character. Prentis v. 
Atlantic Coast Line Co. (1908) 211 
US 210, 226, 53 L ed 150, 29 S Ct 
67; Helfrick v. Dahlstrom Metallic 
Door Co. (1931) 256 NY 199, 207, 
176 NE 141, since it is an exercise of 
the police power. Buffalo East Side 
R. Co. v. Buffalo Street R. Co. (1888) 
111 NY 132, 19 NE 63, 2 LRA 384, 
and its regulations are to be applied 
in the future. Norwegian Nitrogen 
Products Co. v. United States (1933) 
288 US 294, 318, 319, 77 L ed 796, 53 
S Ct 350. But while the setting of 
rates is legislative, the determination 
of whether or not a particular rate 
works out to an illegal forfeiture of 
private property, is a judicial inquiry. 
See People ex rel. Schau v. McWil- 
liams (1906) 185 NY 92, 95, 96, 77 
NE 785. From all of that there fol- 
lows the rule of constitutional inter- 
pretation that adequate judicial proce- 
dures for such inquiries must be made 
available by the rate-fixing state. 
Chicago, M. & St. P. R. Co. v. Min- 
nesota, supra; Smyth v. Ames, supra. 
This procedural due process, however, 
does not call for any particular mode of 
court activity. The right to due proc- 
ess does not give a citizen a vested 
right to any one form of procedure. 
It is enough that he be afforded access 
to the courts for protection of his prop- 
erty. Truax v. Corrigan (1921) 257 
US 312, 332, 66 L ed 254, 42 S Ct 
124, 27 ALR 375; Hurtado v. Cali- 
fornia (1884) 110 US 516, 536, 28 
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L ed 232,4S Ct 111. Due process, as 
applied to a judicial inquiry, means a 
course of legal proceedings according 
to established rules and procedures for 
protecting and enforcing private 
rights. Pennoyer v. Neff (1878) 95 
US 714, 733, 24 L ed 565; Scott v. 
McNeal (1894) 154 US 34, 46, 38 L 
ed 896, 14 S Ct 1108. It means the 
following of forms of law appropriate 
to the case and just to the parties. 
Hagar v. Reclamation District No. 
108 (1884) 111 US 701, 708, 28 L 
ed 569, 4 S Ct 663. “The due process 
clause of the Fourteenth Amendment 
requires that action by a state through 
any of its agencies must be consistent 
with the fundamental principles of 
justice and liberty which lie at the 
base of our civil and political institu- 
tions which not infrequently are desig- 
nated as ‘the law of the land.’ ”’ Buch- 
alter v. New York (1943) 319 US 
427, 429, 87 L ed 1492, 63 S Ct 1129. 
In the end, it connotes procedure “hav- 
ing the sanction of settled usage.” 
People v. Adirondack R. Co. (1899) 
160 NY 225, 236, 54 NE 689, affd. 
(1900) 176 US 335, 44 L ed 492, 20 
S Ct 460. As Lord Coke put it, it 
means being brought in to answer 
“according to the ‘old law of the 
land.’”’ Westervelt v. Gregg (1854) 
12 NY 202, 212. The courts must 
furnish protection “against all mere 
acts of power, whether flowing from 
the legislative or executive branches of 
the government,” Westervelt v. Gregg, 
supra, at p. 212, by offering the citi- 
zen a “forensic” judgment on his com- 
plaint, not “mere legislation.” Taylor 
v. Porter (1843) 4 Hill 140, 146, 147. 

By affirming the orders below in the 
present suit, we are holding that our 
customary certiorari proceedings un- 
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der Art. 78 of the Civil Practice Act, 
somehow fail to meet the tests outlined 
above. Wherein are they deficient? 
The ultimate determination of the va- 
lidity of Commission-established utility 
rates is now, as it always has been, in 
the courts. In this state certiorari as 
a traditional and accepted method of 
reviewing the action of inferior bodies 
or officers is older than the Fourteenth 
Amendment, and older than the state 
itself. People ex rel. Republican & 
Journal Co. v. Lazansky (1913) 208 
NY 435, 441, 102 NE 556. In our 
state the whole judicial power is not 
committed to the courts in the first in- 
stance. People ex rel. Steward v. Rail- 
road Comrs. (1899) 160 NY 202, 
207, 54 NE 697, but the courts have 
always been empowered to re-examine 
the judicial or quasi-judicial action of 
other bodies by way of certiorari. 
Mooers v. Smedley (1822) 6 Johns. 
Ch. 28; People ex rel. Hanford v. 
Thayer (1895) 88 Hun 136; Hyatt v. 
Bates (1869) 40 NY 164, 166. For 
over a century the New York courts 
have found it sufficient to review such 
actions as to their legality, including a 
search of the record in each case to see 
if there be any evidence supporting the 
determination below, but without a re- 
trial of fairly disputed questions of fact. 
People ex rel. Bodine v. Goodwin 
(1851) 5 NY 568; People ex rel. Cook 
v. Board of Police (1868) 39 NY 506; 
People ex rel. Burby v. Common 
Council of Auburn (1895) 85 Hun 
601; People ex rel. Haines v. Smith 
(1871) 45 NY 772, and see § 2140 of 
the old Code of Civil Procedure, en- 
acted in 1880, and former § 1304 of 
the Civil Practice Act, the latter now 
superseded by present § 1296 of the 
Civil Practice Act. As Judge Cudde- 
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back pointed out in People ex rel. 
New York & Q. Gas Co. v. McCall, 
supra, that limited judicial review 
avoids substituting the judgment of 
judges for that of other officers in mat- 
ters of fact, but does include an in- 
quiry into questions of jurisdiction, 
authority and similar questions of law. 
In other words, the courts do not in- 
terfere with the Commission’s business 
any further than is necessary to keep 
the Commission within the law and 
protect the property rights of the util- 
ity corporations. This court’s opinion 
in the New York & Queens Case, su- 
pra, points out (219 NY at pp. 88, 90, 
PURI9I7A at pp. 555, 556) that our 
certiorari method of scrutinizing Com- 
mission-made rates is in seeming ac- 
cord with Interstate Commerce Com- 
mission v. Illinois C. R. Co. (1910) 
215 US 452, 54 L ed 280, 30 S Ct 
155, and State v. Great Northern R. 
Co. 130 Minn 57, PUR1915D 467, 
153 NW 247, Ann Cas 1917B 1201. 
In the Great Northern Case, the 
Minnesota court remarked that any 
general de novo trial by a court of a 
rate question would amount to an un- 
constitutional assumption by that court 
of an essentially legislative function. 

To bring our list of New York deci- 
sions down to date, we point to Re 
Rumsey Mfg. Co. (1947) 296 NY 
113, decided in January of this year. 
The Rumsey Corporation was ordered 
by the State Labor Department au- 
thorities to pay penalties totaling $1,- 
000 for delays in filing its payroll state- 
ments. The corporation insisted that 
all the evidence taken at the depart- 
mental hearings proved that it had 
been absolutely impossible to get the 
reports in on time. Section 623 of the 
State Labor Law provides that “a deci- 
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sion of the appeal board shall be final 
on all questions of fact ate 
was argued to us that the statute, in 
so far as it forbade the courts to weigh 
the fact issues as to confiscation of 
property by means of an unwarranted 
fine, was unconstitutional (see Point 
III, respondent’s brief in this court, 
in the Rumsey Case). We found “no 
substance” :n that contention (296 NY 
at p. 118). 

In Coler v. Corn Exchange Bank 
(1928) 250 NY 136, 164 NE 882, 
Chief Justice Cardozo, stating this 
court’s approval on a long-established 
method of seizing property, wrote: 
“Not lightly vacated is the verdict of 
quiescent years” (250 NY at p. 141). 
He there cited Ownbey v. Morgan 
(1921) 256 US 94, 108, 111, 65 L ed 
837, 41 S Ct 433, which tells us that 
one good way of testing court proce- 
dures for due process is to see whether 
they are familiar and time-honored. 
The Fourteenth Amendment itself ex- 
presses an insistence that the states 
perpetuate old and settled ideas of jus- 
tice. In the Coler Case, Chief Judge 
Cardozo quoted also from Jackman v. 
Rosenbaum Co. (1922) 260 US 22, 
31, 67 Led 107, 43 S Ct 9: 

“The Fourteenth Amendment, it- 
self a historical product, did not de- 
stroy history for the states and sub- 
stitute mechanical compartments of 
law, all exactly alike. If a thing has 
been practised for 200 years by com- 
mon consent it will need a strong case 
for the Fourteenth Amendment to af- 
SS ene . 

The practice in this state for well 
over a hundred years has been for the 
courts to perform their proper judicial 
functions in relation to quasi judicial 
bodies by testing the actions of those 
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bodies for reasonableness and legality, 
without ousting them from their own 
special fields of investigation. Due 
process demands no more. 

As we understand the majority’s 
position, it is that due process requires 
a plenary equity suit to try plaintiff's 
allegation of confiscation, but that no 
new testimony need be taken, and that 
the equity court may try the issue on 
the proof already taken by the Com- 
mission. It must be clear: first, that 
plaintiff seeks no such proceeding and 
does not want new findings on the evi- 
dence already heard but demands a 
real de novo trial; and, second, that, 
while a new determination on the 
Commission record may satisfy con- 
cepts of due process, it finds no author- 
ization or precedent in any procedural 
statute, rule or decision in this state. 
After this plenary equity suit has gone 
to trial and special term has weighed 
for itself the Commission testimony, 
the party aggrieved by the special term 
decision will, we assume, have a right 
of appeal to the appellate division. On 
such an appeal the weight of the evi- 
dence will again be open. That will 
make three separate, independent 
weighings, by one Commission and 
two courts, of the identical testimony, 
each tribunal having exactly the same 
function and power, but each over-rul- 
ing the one ahead of it. And, if the 
appellate division makes new findings, 
this court will for a fourth time pass 
on the weight of evidence. All this is 
in supposed obedience to instructions 
from the Supreme Court, which court 
not only has indicated in at least three 
recent decisions that no such new 
trials are necessary but has said in the 
Schechter Case (1935) 295 US 495, 
530, 79 L ed 1570, 55 S Ct 837, 97 


68 PUR(NS) 


ALR 947, and elsewhere, that nothing 
in the United States Constitution pre- 
vents Congress from delegating the de- 
termination of fact questions to any 
tribunals it sets up. 

The Public Service Commission was 
set up in this state forty years ago. 
The Commission has been investigat- 
ing and fixing utility rates ever since. 
The scope of its work and the number 
and kind of services regulated by it 
have been gradually increased by the 
legislature. The Commission now has 
several hundred officers and employees 
and an annual budget of about $2,000,- 
000. It regulates about 3,500 separate 
corporations and has conducted thou- 
sands of investigations and hearings, a 
large percentage of them having a 
direct or indirect effect on rates. 
Rate reductions running into vast 
sums have been ordered and put in- 
to effect. Now a way has been 
found to take away pretty much all 
finality from the Commission’s rate- 
making function. We make no pre- 
diction as to the size and force of the 
impact of this present decision on the 
whole carefully built and strengthened 
system of protecting the interests of 
the people of this state. The decision, 
it cannot be denied, upsets a workable 
and working system. It authorizes 
an additional cumbersome and elabor- 
rate method of court review when 
there is neither practical nor theoreti- 
cal need therefor. And, based as it 
is on a construction of the Federal 
Constitution, our ruling will be beyond 
the power of the state legislature to 
correct. 

In “Administrative Justice and the 
Supremacy of Law” by Dickenson, 
published in 1927, this was said as 
to authorizing the courts to make new 
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findings in these cases: “It is like per- 
mitting the court to substitute its con- 
clusion in place of the jury’s as to 
whether the plaintiff in a negligence 
action did or did not see an approach- 
ing vehicle. If the court’s ‘independ- 
ent’ judgment on such a point is to pre- 
vail, there would be little use in having 
a jury. The argument applies with 
greater force to the finding of a Com- 
mission, reached in a separate proceed- 
ing at much trouble and expense to 
both the public and the parties. The 
double process only reduplicates the 
uncertainty of any particular case and 
brings it out at the end of the adminis- 
trative stage of the proceedings with 
nothing settled which is not liable to 


be overruled. After the administrative 
tribunal has spoken, the whole case 
would still be as open, and the nature of 
the ultimate decision as uncertain, as 
if no proceedings had yet been had. 
Such a hazard is not one which either 
the community or the utility companies 
ought fairly to be called upon to bear.” 

The order appealed from should be 
reversed and the complaint dismissed, 
with costs in all courts. Both certified 
questions should be answered in the 
negative. 


Lewis, Conway and Dye, JJ., concur 
with Thatcher, J.; Desmond, J., dis- 
sents in opinion in which Loughran, 
Ch. J., and Fuld, J., concur. 

Order affirmed, etc. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Menasha 


CA-2464 
April 17, 1947 


PPLICATION of municipal plant for authority to install steam 
turbine generating plant; granted. 


Municipal plants, § 9 — Jurisdiction of Commission — Managerial matters — Plant 


construction. 


It is not the function of the Commission to provide management or impose 
managerial restrictions upon a municipality as an electric utility, and it is 
within the managerial province of the utility to determine whether it will 
purchase or generate its requirements of energy. 


By the Commission: On January 
29, 1947, this Commission received an 
application from the city of Menasha 
as an electric public utility for author- 
ity to construct a steam electric gen- 
erating plant at an estimated cost of 


$1,500,000. 
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Notice of investigation and hearing 
and assessment of costs setting the 
hearing on February 19, 1947, was is- 
sued February 6, 1947. 

At the request of the applicant, the 
hearing date was changed by letter on 
February 13, 1947. 
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APPEARANCES: R. T. Friedera, 
President, Water & Light Commis- 
sion; P. J. Borenz, Secretary, Water 
& Light Commission ; John Jedwabny, 
Assistant Secretary, Water & Light 
Commission; A. F. Wickeham, O. J. 
Sullivan, and R. J. Suess, Commis- 
sioners; John R. Scanlon, Mayor; V. 
R. Franz, R. B. Romnek, William 
Zeininger, Carl B. Rieschl, and J. C. 
Hyland, Aldermen; S. L. Spengler, 
City Attorney; P. E. Widsteen, Su- 
perintendent; H. O. Haugh, Building 
Inspector; W. J. Dougherty, City 
Clerk; A. L. Baenke, Armin Weber, 
and M. F. Crowley, Attorney, Water 
& Light Commission, for the city of 
Menasha; W. E. Strang, Employees’ 
Service Manager, Marathon Corpora- 
tion; H. K. Harley, for Harley Hay- 
don Company, Madison ; Willard Dag- 
gett, for Stifel Nicolaus Company, 


Chicago; F. E. Laramore, for Lara- 
more & Douglas Company, consulting 


engineers, Chicago. In Opposition 
(withdrawn on condition): Shaw, 
Muskat & Paulsen, for Wisconsin 
Michigan Power Company. 

For the past several years, the city 
of Menasha, as an electric public util- 
ity, has generated a portion of the 
electrical energy requirements of its 
customers with a Diesel electric gen- 
erating plant having a capacity of 
2,400 horsepower and has purchased 
the remainder from Wisconsin-Michi- 
gan Power Company. The contract 
with Wisconsin-Michigan Power 
Company not only specifies the rate 
at which energy is to be purchased and 
the conditions of delivery, but specifies 
the division of customers between the 
municipal utility and the Wisconsin- 
Michigan Power Company. The pres- 
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ent proposed steam plant would, if 
constructed, replace the purchased 
power source. The Wisconsin-Michi- 
gan Power Company appeared in op- 
position to the proposed steam plant, 
but withdrew objections when the ap- 
plicant stated that the present agree- 
ment governing the division of cus- 
tomers will not be disturbed. This 
matter is covered in § 3 of Art IV of 
the contract dated February 1, 1938, 
on file with this Commission, which 
reads as follows: “During such peri- 
od the power company will not solicit 
or seek to serve any residential or 
commercial users within the city of 
Menasha and the customer will not 
solicit or seek to serve any industrial 
or other large users (not presently 
served by the customer) whose initial 
demand is in excess of 50 kilowatts.” 

In considering this application, the 
Commission is assuming that, should 
the plant be constructed, necessary 
documents will be executed which will 
continue the present division of cus- 
tomers. 

The applicant’s plan as disclosed by 
the testimony and exhibits is to install 
a steam electric generating plant con- 
sisting of two steam generators, each 
of which is to have a capacity of 60,000 
pounds of steam per hour to operate 
at 600 pounds pressure and two steam 
turbine electric generators of 4,000 
kilowatts capacity each. The new 
units are to be housed in a new build- 
ing on a new site which is not near 
the existing Diesel electric generating 
plan. The existing Diesel electric 
plant, which has a capacity of 1,670 
kilowatts, will be retained for standby 
purposes. The capacity of the steam 
and Diesel plants with one of the steam 
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units out of service will be 5,670 kilo- 
watts. 

The applicant’s estimate of the fu- 
ture kilowatt-hour requirements of its 
customers appears to be reasonable in 
the light of past use, and the estimated 
demands also appear reasonable. The 
predicted demands indicate that a firm 
capacity of 5,670 kilowatts will take 
care of the city’s requirements until 
about 1955. It is possible that the 
loads can be handled by the proposed 
plant for a period beyond 1955 if the 
peak demand does not recur frequently 
during the year. Sometime during 
the period 1955-1960, the applicant 
will have to consider adding capacity. 

The evidence in this case includes 
estimates, furnished by the applicant, 
of the cost of energy if purchased un- 
der the existing contract with Wiscon- 
sin-Michigan Power Company and of 


what may be termed the bare produc- 
tion cost of the same energy if gen- 
erated by means of the proposed steam 


electric units. A study of applicant’s 
estimate of the cost of purchased pow- 
er indicates that it may be low; but its 
estimate of cost of such production of 
energy, by means of the steam electric 
units, also appears low. Whether 
such estimates are or are not thus out 
of line, they indicate that the bare pro- 
duction cost of the utility’s energy re- 
quirements for one year by means of 
the proposed steam electric units (such 
bare production cost being exclusive 
of all fixed charges) is about $70,000 
less than the total cost of the same 
amount of energy if purchased under 
the existing contract. 

This difference of $70,000 will be 
sufficient, in all probability, to meet 
the interest and amortization require- 


[10] 


145 


ments of the investment necessary for 
the proposed addition of facilities ; but 
it will, in all probability, not be suf- 
ficient to do much more than this or 
to afford to the utility any profit com- 
parable to what might be considered a 
fair return on the investment in such 
facilities. In other words, it appears 
from the evidence before us that if the 
proposed facilities are authorized and 
constructed the utility will not stand 
to lose anything ; but the saving which 
will result from the generation as 
against the purchase of power will not 
be sufficient to pay to the utility a 
profit equal to a fair return upon its 
investment in the additional facilities 
and at the same time enable the utility 
to retire the debt or investment re- 
quired to be incurred or made by rea- 
son of the construction of such facili- 
ties. 

It is not the function of this Com- 
mission to provide management or im- 
pose managerial restrictions upon the 
city of Menasha as an electric public 
utility of this state. It is within the 
managerial province of the utility to 
determine, under existing circum- 
stances, whether it will purchase or 
generate its requirements of energy. 
The city has determined upon a pro- 
gram of generation in place of pur- 
chase. Such being the case, it is clear 
that the construction of the proposed 
plant is required by public convenience 
and necessity in accordance with the 
provisions of the Commission’s gen- 
eral order in docket 2—U-20, PUR 
1932 A 411. 

The Commission finds : 

1. That the construction and instal- 
lation by the city of Menasha, as an 
electric public utility, of a steam elec- 
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tric generating plant, as specified in 
the evidence herein and described 
above, is required by public conven- 
ience and necessity. 

2. That the proposed construction, 
installation, and operation of such 
steam electric generating plant meets 
the requirements of § 196.49, Stat- 
utes, and the application herein meets 
the requirements of the Commission’s 
general order in docket 2-U-20. 

The Commission therefore certifies : 

That the city of Menasha, as a pub- 
lic electric utility, is hereby authorized 
to purchase and install the equipment 
necessary to construct the 8,000-kilo- 


watt steam electric generating plant 
described in the foregoing findings at 
an estimated cost of $1,500,000 upon 
the following conditions: 

1. That this Commission be notified 
of any major changes in design, loca- 
tion, size, or cost of the proposed ad- 
dition. 

2. That in the future fixation of 
rates for the city of Menasha, as an 
electric utility, the cost of energy avail- 
able through purchase will be consid- 
ered in arriving at the reasonable op- 
erating costs of the Menasha utility. 

3. That construction be started 
within one year of the date hereof. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Arena & Ridgeway Telephone 
Company 


2-U-2302 
April 23, 1947 


PPLICATION for authority to increase telephone rates; new 
1 \ rates prescribed. 


Payment, § 59 — Deposit rule. 


A telephone company should file a deposit rule to prevent losses from sub- 
scribers whose credit is not established. 


Service, § 190 — Telephone extensions — Deposit rule. 
Deposit rule relating to telephone extensions as used by Wisconsin telephone 


companies, p. 148. 


By the Commission: The Arena 
and Ridgeway Telephone Company, 
operating in the northeastern part of 
Iowa county, filed an application with 
the Commission on December 31, 
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1946, for authority to increase its 
rates approximately $1 per quarter, as 
more particularly set forth in the ap- 
plication. Proof was also filed of the 
service of a notice of the application 
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upon the Federal Office of Price Ad- 
ministration and of consent to the 
timely intervention of such agency in 
this proceeding. A notice of investi- 
gation and hearing was issued on Jan- 
uary 7th. 


APPEARANCES: Robert McCutchin, 
President, and Thomas McCutchin, 
Secretary, both of Arena, and Norman 
Duesler, Director, Barneveld, for the 
Arena and Ridgeway Telephone Com- 
pany; O. P. Deuel, rates and research 
department, of the Commission Staff. 

The applicant has two telephone ex- 
changes, one at Arena and the other 
in the unincorporated community of 
Hyde, Iowa county. There are 92 
stations connected to the Area Switch- 
board, 81 to the Hyde central office, 
and 13 stations on a line connected to 


Urban Rural Service 
One party 
Multiparty ; 
Extension telephone service 
Installation charge 
Reconnection charge 


both switchboards, for a total of 186 
stations served by the company. The 
switchboard at Arena is a 27-line 
board with 15 lines in service, and 
the central office at Hyde is equipped 
with a 50-line-capacity switchboard to 
which 24 lines are connected. Urban 
circuits are grounded, and all but 3 
rural circuits are metallic. The ap- 
plicant plans to metallicize all lines as 
soon as possible. 

On December 31, 1946, there were 
112 miles of pole line and 247 miles 
of wire in service. Subscribers re- 
ceive unlimited interexchange service 
between the applicant’s two exchanges 
and from either of these exchanges 
to Ridgeway and Barneveld, ex- 


changes of neighboring telephone com- 
panies. 
The present and proposed rates are: 


Present Rates 
Per Quarter 
Gross Net 


Proposed Rates 
Per Quarter 


Gross Net 


$6.50 
6.00 
2.25 


$5.00 $4.75 
5.00 4.25 


* To be refunded after two years of continuous service. 


From the record it is evident that 
the cost of rendering service has in- 
creased in recent years because of a 
change from grounded to metallic-line 
service to most subscribers, increased 
wages paid to switchboard operators, 
increases totalling over 100 per cent in 
wages paid to linemen and general of- 
ficers, and the rise in prices paid for 
material and supplies. 

It is estimated that an annual profit 
of $610 would be available at proposed 
rates. Such a profit is reasonable when 
related to the investment required to 
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render telephone service to the public 
in and around the communities of 
Arena and Hyde. The rates applied 
for are reasonable with the exceptions 
discussed below. 

The applicant requests authority to 
apply a service connection charge of $5 
refundable after two years of service 
at one location. A somewhat lower 
service-connection charge should be 
established, and the charge should not 
be refundable. The nature of the serv- 
ice-connection charge is such that it 
should be a sufficient amount to cover 
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the cost of disconnection when service 
is discontinued, and the retention of 
service for a period of two years has no 
relationship to such charge. 

It it also true that much of the ex- 
pense associated with the extension 
of telephone service is charged to capi- 
tal accounts. The applicant should 
file a deposit rule to prevent losses 
from subscribers whose credit is not 
established. A sample of such rule as 
used by other telephone companies is: 


Deposits 

Applicants or customers whose cred- 
it rating is or may become unsatisfac- 
tory will be required to make a de- 
posit of not more than the rate for 
exchange service for one billing period 
(except when a minimum contract pe- 
riod of more than one month is re- 
quired in which case the deposit shall 
be equal to one-half of the rate for 
exchange service for the entire initial 
contract period) plus the estimated toll 
bill for two billing periods to be ap- 
plied at any time, at the option of the 
telephone company, in payment of any 
subsequent unpaid charges for service 
rendered to the customer. 

Any balance of the amount deposit- 
ed is returned to the customer at ter- 
mination of service, at the termination 
of a minimum contract period, or at 


any time previous thereto when a sat- 
isfactory credit rating has been estab- 
lished. 


Simple interest at the rate of 5 per 
cent will be paid on all sums retained 
on deposit by the company for thirty 
days or longer. No interest credit 
will be made on a deposit or any por- 
tion of a deposit after the date on 
which a notice of refund is deposited 
in the U. S. Mail addressed to the 
last-known address of the customer. 

The fact that a deposit has been 
made does not relieve the customer 
from complying with the company’s 
regulations as to advance payment and 
prompt payment of bills on presenta- 
tion. 

The reconnection charge of $1 on 
file is adequate. Therefore, the re- 
quest for a higher reconnection charge 
will be denied. Filing of a deposit rule 
will make it possible for the company 
to minimize delinquent accounts and 
reduce the number of applications of 
a reconnection charge. 

The Commission finds: 


1. That present rates of the Arena 
and Ridgeway Telephone Company 
to the extent herein modified are un- 
reasonable. 

2. That the rates hereinafter or- 
dered are reasonable. 
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MISSOURI PUBLIC SERVICE COMMISSION 


Nixa Telephone Company 


Ozark Cooperative Telephone Company 


Case No. 10,844 
April 25, 1947 


ROCEEDINGS by telephone company to require codperative to 
P permit interstate company to establish a direct circuit for 
long-distance service to its lines; construction of direct service 

line approved. 


Service, § 468 — Telephones — Toll service — Direct connection with interstate 
system. 
1. A community which is being provided with seriously inadequate toll serv- 
ice under an arrangement whereby its local exchange sends toll calls through 
another local company and then to an interstate system should be provided 
with direct toll service from its local exchange to the interstate system, 
p. 151. 

Service, § 110 — Commission functions — Telephones — Inadequate toll service. 
2. It is a matter for the Commission to determine what should be done to 
improve telephone service in a community served by two exchanges when 
neither of these exchanges offers any constructive solution to inadequate toll 
service being rendered and where the interstate company, with which these 


eas connect, is willing to aid in any way to remedy the situation, 

p. 151. 

Service, § 47 — Commission authority — Competition — Service improvement. 
3. The Commission is reluctant to interfere with the operations of utilities 
who profess to serve the public and assume the obligation of furnishing ade- 
quate service in a defined area, but where the serving utilities do not protest 
a new competitor’s entering the field or other service revisions, the Commis- 
sion is free to determine what is required so that the area will be adequately 
served, p. 151. 

Monopoly and competition, § 41 — Inadequate service — Effect on utility's right 

to monopoly. 

4. A utility which fails in its obligation to serve the public adequately either 
forfeits the right to serve the community as a monopoly or becomes subject 
to Commission investigation and penalty as provided by law, p. 151. 


> 
By the Commission: This case is quire the defendant to release the 
before the Commission upon the com- Southwestern Bell Telephone Com- 
plaint of the Nixa Telephone Com- pany from a traffic agreement pertain- 
pany asking that this Commission re- ing to long-distance telephone calls 
149 68 PUR(NS) 





MISSOURI PUBLIC SERVICE COMMISSION 


originating from customers of the 
complainant and carried from the ex- 
change of the complainant over cir- 
cuits of the defendant to the system of 
the Southwestern Bell, located at 
Springfield, Missouri, to Springfield 
and points beyond Springfield, and au- 
thorize the Southwestern Bell Tele- 
phone Company to construct a circuit 
or circuits from its system at Spring- 
field direct to the Nixa exchange, 
thereby enabling the complainant to 
make toll connections directly from its 
exchange to the Springfield exchange 
of the Southwestern Bell, which in 
turn would relieve it of the necessity of 
placing toll calls through the exchange 
of the defendant located in the city of 
Ozark, Missouri. 

After due notice had been given to 
all parties concerned, the case was 
heard before the Commission at its 
office in Jefferson City, Missouri, and 


submitted upon the record then made. 
The evidence shows the complain- 
ant is a mutually organized, owned, 
and operated telephone exchange, oper- 
ating under the assumed name of the 


Nixa Telephone Company. It is en- 
gaged as a mutually owned or self- 
serving association in the operation of 
the exchange at that town, furnishing 
telephone communication to residents 
of the town and rural territory adja- 
cent thereto. Nixa is located on State 
Highway No. 125, approximately 12 
miles south of the city of Springfield. 
The complainant has toll and telephone 
communication service between its 
exchange and two exchanges located in 
the city of Ozark, which is some 6 
miles to the east of Nixa on U. S. 
Highway No. 63, and is likewise south 
of Springfield. 

It so happens that in Ozark there 
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are two telephone exchanges operating 
under competitive conditions. One of 
them, the Christian County Telephone 
Company, is a privately owned system 
operating as a public utility. It owns 
and operates a toll line between its 
exchange at Ozark and the exchange 
at Nixa. Over this line it provides 
service for the complainant to other 
towns around Ozark and to the ex- 
change of the Southwestern Bell at 
Springfield. However, it is not a 
party to this proceeding. It appeared 
at the hearing by counsel and stated 
it was making no objections to the 
granting of the relief sought by the 
complainant. 

The other exchange located at 
Ozark is a mutually owned and op- 
erated exchange, operating under the 
assumed name of the Ozark Coopera- 
tive Telephone Company. This asso- 
ciation, the defendant, also owns and 
operates a toll circuit between its ex- 
change at Ozark and the exchange at 
Nixa. It likewise has a connection 
with the exchange of the Southwestern 
Bell at Springfield, Missouri, and pre- 
sumes to perform the duty of provid- 
ing toll connections between the ex- 
change of the complainant and the 
system of the Southwestern Bell. No 
one appeared at the hearing in the in- 
terest of this association so the in- 
formation submitted at the hearing rel- 
ative to its operations must necessarily 
be taken from witnesses who may not 
be fully familiar with the system of 
the defendant and its operation. 

The Southwestern Bell Telephone 
Company appeared by counsel, who 
stated in substance that the Southwest- 
ern Bell had no evidence to offer. 
Counsel stated the Southwestern Bell 
recognizes as part of its obligation as 
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a statewide operator of telephone 
facilities to see that every community 
in the state is to be provided with the 
best telephone service possible. Fur- 
thermore, its policy is not to invade 
territory occupied by some other oper- 
ating telephone organization without 
the consent of the owners of the sys- 
tem. The Southwestern Bell states it 
has notified the complainant that it 
is willing to install telephone circuits 
from Springfield to the Nixa exchange 
if agreeable to the owners of the two 
exchanges at Ozark, through which 
exchanges, as stated above, it affords 
toll and telephone communication be- 
tween Nixa and the Springfield ex- 
change. Counsel for the Southwestern 
Bell Company indicates that it is his 
understanding the owners of both the 
systems at Ozark have consented to 
the establishment of a direct circuit 
from Springfield to Nixa. Counsel 
states the Southwestern Company is 
willing to install such line when ma- 
terials and labor can be secured for ex- 
ecuting the work. His understanding 
is that the telephone circuits from 
Springfield to Ozark, over which the 
complainant secures the service, are 
now overloaded and that additional 
facilities for Ozark alone are needed in 
order that the public served by the 
Ozark exchanges may receive adequate 
toll service. 

[1] The evidence clearly shows 
Nixa is now being provided with se- 
riously inadequate toll service and 
there is no indication the owners of 
the circuits over which the service is 
now being rendered contemplate mak- 
ing any effort to relieve the situation. 
The town of Nixa seems to be a grow- 
ing community, has a number of small 
industries located therein, including 
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two relatively large milk processing 
plants. It is claimed by one of the 
witnesses that one of the processing 
plants is as large as any of the kind 
in the United States. The headquar- 
ters of two of the plants are in Illi- 
nois, sO it is quite evident there is 
need for satisfactory toll service to 
points beyond the local community. 
[2] With the two exchanges locat- 
ed in Ozark, through which toll serv- 
ice is furnished Nixa, not objecting to 
what solution may be made of the sit- 
uation in which the community of 
Nixa finds itself, and without the own- 
ers of those two exchanges offering 
to aid in that solution, it becomes a 
matter for the Commission to deter- 
mine what should be done. The South- 
western Bell offers its services to as- 
sist in any way the Commission may 
determine it should participate. 


[8,4] The Commission is reluctant 
to interfere with the operations of util- 
ities who profess to serve the public 
and assume the obligation of furnish- 
ing adequate service in a defined area, 
but in this instance the serving utili- 
ties make no claims or offers relative 
to what injuries they may suffer or 
what revenues they may lose if the 
complainant is given the relief it now 
seeks. So, it appears that the Com- 
mission is free, without adhering 
strictly to the precedence it has al- 
ways followed in not allowing one util- 
ity to invade the territory served by 
another, to determine what is required 
to serve adequately the community of 
Nixa. Proof is sufficient to show it 
is not now receiving adequate service, 
and the Southwestern Bell, being fi- 
nancially able, is willing to construct 
the facilities required to relieve the 
situation as soon as materials and la- 
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bor are available. It does not appear 
necessary to go into the issues or facts 
in great detail. The circuits over which 
the Nixa exchange is now receiving 
toll service are not adequate, and it 
appears that should the Southwestern 
Bell Company provide circuits direct 
to Nixa from Springfield, the circuits 
from Springfield to Ozark may not be 
more than adequate for the remaining 
service originating at Ozark without 
the Nixa traffic. Therefore, from the 
evidence that has been submitted, the 
Commission finds the public conven- 
ience and necessity at Nixa, Missouri, 
requires additional toll facilities in or- 
der that it may be properly served, 
and that the most economical and 
satisfactory method of providing the 
facilities is to request the Southwest- 
ern Bell to extend whatever facilities 
that are needed from its exchange at 
Springfield to the Nixa exchange. We 
note the complainant asks this Com- 
mission to relieve the Southwestern 
Bell of its traffic agreement relation- 
ship with the defendant company and 
the Christian County Telephone Com- 
pany at Ozark, wherein the South- 
western Company is required to pro- 
vide service to Nixa only through the 
two Ozark exchanges, but it does not 
appear to the Commission that it 
should presume to void those agree- 
ments, because if the two telephone 
exchanges at Ozark have failed to pro- 
vide adequate facilities for the public 
at Nixa, they have not made it pos- 


sible for the Southwestern Bell to ful- 
fil its obligations to the public either 
in Ozark or in Nixa. Furthermore, it 
is the Commission’s view that if a util- 
ity fails in its obligation to serve the 
public adequately, it either forfeits the 
right to serve the community as a 
monopoly, or becomes subject to an in- 
vestigation and penalties as provided 
by the law for having failed. It ap- 
pears in this instance it is preferable 
to look upon the territory of Nixa as 
being open to additional facilities, 
rather than to investigate and deter- 
mine what should be done by the utili- 
ties operating in Ozark. 

It is, therefore, 

Ordered: 1. That the Southwestern 
Bell Telephone Company be and is 
hereby requested to extend the neces- 
sary toll circuits from its telephone 
system in Springfield, Missouri, to 
the exchange at Nixa, for providing 
adequate toll service to the telephone 
exchange operating in Nixa, Mis- 
souri. 

Ordered: 2. That this report and 
order shall take effect ten days after 
this date, and that the secretary of the 
Commission shall forthwith serve 
copies of same on all interested parties 
herein, and that each of said parties 
shall notify the Commission before the 
effective date of this order in the man- 
ner prescribed by § 5601, Revised 
Statutes of Missouri, 1939, whether 
the terms of said report and order are 
accepted and will be obeyed. 
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MISSOURI PUBLIC SERVICE COMMISSION 


Re LaBelle Telephone Company 


Case No. 10,993 
April 29, 1947 


PPLICATION by telephone company for authority to file a 
A schedule of increased rates ; denied. 


Return, § 112 — Telephones — Adequate depreciation and return. 
1. A rate of 9.94 per cent for depreciation and return on a telephone plant 


was considered adequate, p. 154. 
Rates, § 


— Telephones — Service inadequacy — Effect on increase. 


2. A telephone system which is not in better than 50 per cent condition of 
what it should be when constructed will not be able to render adequate serv- 
ice and, therefore, should be denied a rate increase until reconstruction is 


completed, p. 154. 


By the Commission: This case is 
before the Commission upon the ap- 
plication of the LaBelle Telephone 
Company for authority to file a sched- 
ule of increased rates for telephone 
service to be furnished to subscribers 
in the city of LaBelle and rural ter- 
ritory adjacent thereto. 

Upon receipt of the proposed rates 
the Commission required the applicant 
to publish in two issues of the local 
newspaper, the present rates and the 
rates proposed. Apparently upon no- 
tice to the public, protests were made 
to the Commission objecting to the 
authority requested. Upon receipt of 
such objections the Commission sus- 
pended the proposed rates for a period 
extending from December 31, 1946, to 
April 30, 1947. Then after due notice 
to all parties, the case was heard and 
submitted upon the record then made. 

The evidence shows that the La- 
Belle Telephone Company is a com- 
pany owned principally by Marie K. 
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Benner. The property came to her 
from the estate of her father, Chas. H. 
Kendrick, recently deceased. 

The present rates and those pro- 
posed are as follows: 


Present Rates 


City business, wall type telephones .... 

City resident, wall type telephones .... 

Desk set telephones, additional 

Rural resident company-owned lines ... 

Rural resident company-owned lines and 
instrument 

Rural resident, subscriber-owned lines .. 

Extension sets 

Call bells 

Installation of telephones 

Installation of call bells 

Installation of extension set 


Rates Proposed 
City business, wall type telephones, 1- or 


-p. rty 

City resident, wall type telephones, 1- or 
2-party 

Extension sets, wall type 


Desk set telephones, additional 
New type handsets, additional 


Rural subscribers : 
Company-owned lines 
Subscriber-owned lines 
Company-owned lines and instrument .. 
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Rural subscribers to pay rent quarter- 
ly, semiannually, or annually in ad- 
vance. 

Telephone move or change charge when 
telephone is in house 

Installation charge of telephone 

Installation charge of extension 

Installation charge of bells 

Installation charge of gongs 

Service connections or name change 
where telephone is in place 

Restoration of service after suspension 
for which subscribers are responsible 


1.00 
1.50 
1.50 
1.00 
1.50 


1.00 
1.00 


LaBelle telephone subscribers to be entitled 
to one switch which includes Lewistown, Knox 
City, Newark, Williamstown, and Steffenville. 


The protests received from some of 
the patrons of the applicant in this 
case indicate the service is not of the 
quality they desire and it appears that 
the property has been allowed to de- 
preciate seriously to the extent that it 
is not possible to furnish first-class 
telephone service to the subscribers 
who are as interested in securing im- 
proved service as they are in the in- 
creased rates. The testimony of the 
owner’s husband, E. Ray Benner, who 
assists her in managing the property 
shows that the plant is badly depre- 
ciated. He indicates that it will be 
necessary to replace 50 per cent of the 
plant in order to give first-class tele- 
phone service and he proposes to do 
that. In support of her contention 
that she should be allowed to charge 
the increased rates, the applicant 
claims that the value of the plant, on 
any basis of determining its value, 
such as reproduction or original cost 
basis, is $20,000. It is used to fur- 
nish service through 272 company- 
owned stations located in the city and 
rural territory and through 132 sub- 
scriber-owned stations, a total of 404 
subscribers being served through this 
plant. The revenues received during 
the year 1946 amounted to $7,843.44. 
The expenses, including $450 for de- 
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preciation, amounted to $7,888.46, 
showing a deficit of $45.02. 

[1] The applicant estimates the 
proposed rates will increase the annual 
revenues $2,390.40 which added to 
what was realized from operations dur- 
ing the year 1946 will produce for 
depreciation and return $2,795.38. 
That is an excessive amount for de- 
preciation and return for a plant with 
a value of $20,000. On the other hand, 
the applicant states that it will be nec- 
essary to increase wages both to the 
outside men and to the operating staff 
$806 a year. With that increase the 
applicant will realize only $1,989.38 
for depreciation and return. That 
amounts to 9.94 per cent for deprecia- 
tion and return on the plant if its value 
is $20,000. That is an adequate 
amount for depreciation and return. 

[2] Looking over the schedule and 
in view of the fact that the customers 
have objected to the proposed increase 
because of poor quality of service, the 
Commission is of the opinion that the 
applicant should not be allowed to 
put into effect the rates proposed until 
the telephone system has been com- 
pletely rebuilt so that satisfactory serv- 
ice can be furnished to the public by 
the use of it. Any telephone system 
that is not in better than 50 per cent 
condition of what it should be when 
constructed new will not enable the 
management to render adequate and 
satisfactory service to the subscribers. 
So the Commission is of the opinion 
that the increase in rates should be 
denied until the plant is reconstructed. 
After the applicant has reconstructed 
the plant she will then be in position to 
come to the Commission and show 
what has been spent in reconstructing 
the property and the expenses that are 
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incurred in rendering service. Beyond 
a doubt it will be necessary for the 
applicant to provide additional funds 
for rebuilding the plant. The testi- 
mony indicates there has not been 
set aside funds to take care of the 
depreciation of the plant, and that be- 
ing true, new money will have to be 
put into it for purchasing material and 
securing the labor that will be required 
for rebuilding the system. 

It is, therefore, 

Ordered: 1. That the LaBelle Tel- 
ephone Company be and is hereby de- 
nied authority to file an increase in 
rates for telephone service furnished in 
LaBelle, Missouri, and territory ad- 


jacent thereto until the telephone sys- 
tem has been reconstructed and put 
in proper condition for rendering sat- 
isfactory and adequate service to the 
public. 

Ordered: 2. That the LaBelle Tel- 
ephone Company be and is hereby re- 
quired to withdraw its proposed 
schedule of rates as filed herein with 
the Commission. 

Ordered: 3. That this order shall 
take effect on the date hereof, and that 
the secretary of this Commission shall 
forthwith serve on all parties inter- 
ested herein a certified copy of this 
report and order. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Gas Service Company 


Case No. 11,060 
May 2, 1947 


PPLICATION of a gas utility for authority to put into effect new 
l \ regulations governing the curtailment of natural gas serv- 
ice; service curtailment rules authorized. 


Service, § 146 — Gas — Space heating — Curtailment during shortage. 
A natural gas company was authorized to curtail service to new commercial 
space-heating customers during a critical shortage of natural gas when it 
was shown that curtailment was necessary in order to continue the supply 


to domestic customers. 


By the Commission: This case is 
before the Commission upon the ap- 
plication of The Gas Service Com- 
pany for authority to file certain rules 
and regulations and statements of con- 
ditions applying to gas service fur- 
nished by it in a number of towns and 
cities in Missouri because of the ex- 
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istence of the shortage of gas supply 
to said applicant by gas transmission 
systems from which the gas is pur- 
chased. 

Upon notice to the city of Kansas 
City, the largest city served by the ap- 
plicant in this state, the city of Kan- 
sas City replied through its special 
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utilities and legislative counsel that 
the city was not at this time opposing 
the proposed filing of the restricted 
rules, but that the city desired to be 
heard relative to the matter. Accord- 
ingly, after due notice, a hearing was 
held on the 18th day of April, 1947, 
before the Commission at Jefferson 
City and submitted upon the record 
then made. 

The president of the applicant com- 
pany in his testimony claims that testi- 
mony introduced before the Federal 
Power Commission by the Cities Serv- 
ice Gas Company in the hearings held 
at Kansas City between November 25, 
1946, and April 2, 1947, showed the 
total available supply for customers 
served by the Cities Service Gas Com- 
pany (the gas transmission system 
from which the applicant purchases its 
gas supply will be 601,004,000 cubic 
feet on a peak day of twenty-four 
hours at a minus 4 degrees mean tem- 
perature in the winter of 1947-48). 
The total demand requirements of the 
system on that day, as shown, will be 
1,015,019,000 cubic feet, which means 
that there will be a shortage in the 
ability to supply the total demand, of 
414,015,000 cubic feet. The presi- 
dent stated that by interrupting the 
entire readily curtailable industrial 
load amounting to 369,275,000 cubic 
feet, there will still be a shortage of 
44,740,000 cubic feet, which must be 
taken care of by interrupting the not- 
readily curtailable load. This witness 
further states that when the not-read- 
ily curtailable customers are shut down 
it means they must close their plants 
and send their employees home. His 
judgment is that it is better to supply 
the not-readily curtailable customers 
than to furnish gas for space-heating 
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purposes to the type of commercial 
customers described in the rules pro- 
posed by the applicant. 

Testimony was also given by the 
president of the applicant company 
purporting to show the evidence before 
the Federal Power Commission re- 
vealed there would be a continuing 
shortage of gas in the next two or three 
years, until additional capacity can be 
constructed in the transmission sys- 
tems serving Kansas City and other 
towns in Missouri, providing for 
greater transmission of gas from the 
gas fields to the city gates. 

The record shows in more detail the 
fact there is a serious shortage of gas 
existing in the system of the supplying 
company and that it is necessary for 
the applicant to put into effect certain 
restrictive regulations whereby do- 
mestic customers and others entitled 
to prior service may receive a continu- 
ous gas supply in order to protect the 
health and safety of the public. 

The rules the applicant proposes to 
put into effect are as follows: 

“During such time as the emergency 
above recited continues and thereafter 
as its contract with its supplying pipe 
line requires the company may refuse 
service for heating purposes where gas 
heating equipment is used for com- 
mercial heating, including store build- 
ings, manufacturing plants, garages, 
service stations, warehouses, offices, 
hotels, hospitals, schools, churches, 
and like establishments not present- 
ly receiving service for such pur- 
pose. 

“Tf any customer shall connect or 
use any equipment or facilities above 
restricted, or shall connect any such 
equipment, the company may discon- 
tinue the supply of gas to such cus- 
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tomer for all purposes and withhold 
such supply until such customer dis- 
connects such equipment and agrees 
to make no further unauthorized use 
thereof.” 

In view of the evidence submitted 
and from the facts that have been 
brought before the Commission, the 
Commission finds that the curtailment 
rules proposed should be authorized to 
become effective. 

It is, therefore, 

Ordered: 1. That The Gas Service 
Company be and is hereby authorized 


RE GAS SERVICE CO. 


to file and put into effect the rules and 
regulations herein set forth. 

Ordered: 2. That this order shall 
take effect ten days after the date 
hereof, and that the secretary of the 
Commission shall forthwith serve on 
all parties interested herein a certified 
copy of this report and order, and that 
the applicant and all other interested 
parties shall notify the Commission in 
the manner prescribed by § 5601, Re- 
vised Statutes of Missouri for 1939, 
whether the terms of this order are ac- 
cepted and will be obeyed. 





SECURITIES AND EXCHANGE COMMISSION 


Re New England Gas & Electric 


Association et al. 


File Nos. 54-120, 59-34, Release No. 7277 
March 11, 1947 


PPLICATION for exemption from competitive bidding require- 
A ments of Rule U-50 of Securities and Exchange Commis- 
sion with respect to the sale of preferred and common shares of 

stock; exemption granted. 


Security issues, § 112 — Exemption from competitive bidding. 

Exemption from the competitive bidding requirements of Rule U-50 of 
the Securities and Exchange Commission was granted with respect to new 
preferred shares and unsubscribed for common shares, to be sold pursuant 
to the terms of a simplification plan under § 11(e) of the Holding Company 
Act, 15 USCA § 79k(e), in view of imminent maturities of outstanding 
debentures and the consequent necessity for prompt consummation of the 
recapitalization, the status of the issuer as a volustary association, the securi- 
ties involved, and the history of the reorganization. 


By the Commission: The Commis- 
sion, by order- dated February 11, 
1947, 67 PUR(NS) 387, approved 
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the Alternate Plan for recapitalization 
of New England Gas and Electric As- 
sociation (“New England”) under 
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§ 11(e) of the Public Utility Holding 
Company Act of 1935, 15 USCA § 79 
k(e), and other applicable provisions 
thereof. Pursuant to the terms of its 
Alternate Plan which provides, among 
other things, for the retirement of New 
England’s outstanding debentures in 
the principal amount of $34,998,500, 
New England will issue and sell $22,- 
425,000 principal amount of collateral 
trust bonds and 77,625 cumulative 
convertible preferred shares having a 
dividend rate not in excess of 5 per 
cent. Under the terms of the Alter- 
nate Plan, 766,776 shares of new com- 
mon will be allocated for distribution 
to holders of the outstanding $5.50 
preferred shares at the rate of 8 new 
common shares for each share of pre- 
ferred held. In order to provide New 


England with $4,312,500 of cash, 
needed by it (in addition to the pro- 


ceeds from the sale of the new bonds 
and preferred shares) to carry out the 
terms of the plan, the holders of the 
outstanding $5.50 preferred shares will 
receive transferable rights to subscribe 
for 5 additional shares of new common 
(or a total of 479,235 shares) at $9 per 
share. Each holder of $5.50 preferred 
will also receive nontransferable rights 
to subscribe pro rata to not more than 


- 20 additional common shares to the ex- 


tent that the transferable rights are 
not exercised. The latter provision 
is designed to provide an additional 
means of raising the said $4,312,500 of 
cash in the event that the transferable 
rights are not fully subscribed. How- 
ever, New England states that in order 
to provide complete assurance that the 
necessary cash will be obtained it is 
essential that a standby agreement be 
entered into for the purchase of 
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the shares of common not subscribed 
for pursuant to the rights offer- 
ing. 

Under the terms of the Alternate 
Plan, the bonds will be sold at competi- 
tive bidding. Since the Alternate Plan 
is silent as to whether the new pre- 
ferred shares will be sold at competitive 
bidding or by a negotiated sale the 
Commission, in approving the plan, re- 
served jurisdiction, among other 
things, to pass upon such matters. 
New England has now filed an amend- 
ment to its application under § 11(e) 
requesting an exemption from the 
competitive bidding requirements of 
Rule U-50 with respect to the new 
preferred and unsubscribed for com- 
mon shares. 

New England in its amendment 
states that successful consummation of 
the Alternate Plan can be assured only 
by the granting to it of an exemption 
from Rule U-50 in the disposition of 
the preferred and common shares. 
The reasons, among others, for such 
exemption as set forth by New Eng- 
land may be summarized as follows: 

1. New England has a debenture 
maturity in the principal amount of 
$13,206,000 on September 1, 1947, 
which if not provided for will acceler- 
ate its other debenture maturities of 
1948, 1950, 1962, and 2031 in the 
additional aggregate principal amounts 
of $21,792,500; 

2. New England is a Massachusetts 
voluntary association. Thus, as an 
unincorporated issuer, some questions 
arise as to the marketability of its 
securities as a result of blue sky, in- 
surance, etc., qualifications in certain 
jurisdictions making necessary more 
extensive preparation by the under- 
writer in seeking out the available 
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markets than would otherwise be nec- 
essary ; 

3. Pursuant to the terms of its 
Amended Plan approved by the Com- 
mission on June 24, 1946, New Eng- 
land invited bids on collateral trust 
bonds and common shares in August 
1946 and on learning that in the then 
condition of the market no bids were 
to be received withdrew the invitation. 
In its peculiar situation and consider- 
ing its imminent maturities, New Eng- 
land states that it must adopt that pro- 
cedure most likely to assure consum- 
mation of its recapitalization and that 
repetition of the experience of last 
summer might be disastrous since it 
might preclude the possibility of subse- 
quent successful sale of its securities by 
negotiation. 


In the particular circumstances of 


this case, including the imminent ma- 
turities of New England’s outstanding 
debentures and the consequent neces- 
sity for prompt consummation of the 
recapitalization of New England, and 
taking into account the nature of the 
issuer and the securities involved as 


well as the history of this reorganiza- 
tion, we conclude that it is appropriate 
in the public interest and in the interest 
of investors and consumers to grant 
New England’s request for an exemp- 
tion from the competitive bidding re- 
quirements of Rule U-50 with respect 
to the new preferred and common 
shares. 

It is therefore ordered, pursuant to 
the applicable provisions of the act, that 
the application for exemption from the 
competitive bidding requirements of 
Rule U-50 with respect to the pro- 
posed cumulative convertible preferred 
shares and-common shares to be sold 
pursuant to the terms of the Alternate 
Plan, be, and hereby is, granted forth- 
with, subject to the terms and condi- 
tions and reservations of jurisdiction 
prescribed in the said order of Feb- 
ruary 11, 1947, supra, approving the 
Alternate Plan, including the reser- 
vation of jurisdiction over the reason- 
ableness of the price to be paid for the 
securities; the terms of the offering 
thereof; the underwriter’s spread and 
the fees and expenses in connection 
therewith. 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Webster-Dudley Transit Company, 


Incorporated 


D. P. U. 5955-HG 
May 9, 1947 


ae for license to engage in business of rendering special 
or charter service by motor vehicle; dismissed. 


Certificates of convenience and necessity, § 74 — Grounds for denial — Corpora- 


tion not organized. 


A petition in the name of a nonexistent corporation for operating authority 
should be dismissed although it is the intention of persons filing the petition 
to form a corporation if and when their application is granted. 


By the DEPARTMENT: A public 
hearing was held regarding the above- 
entitled matter on May 5, 1947. 

This is a petition filed in the name of 
the Webster-Dudley Transit Com- 
pany, Inc., by Francis S. Kubicki, 
James T. McGeary, and Leon S. Sie- 
lawa. 

It appears from the testimony in 
this case that said Webster-Dudley 
Transit Company, Inc., is nonexistent, 
and that it is the intention of the three 


persons above-named to form a corpo- 
ration if and when their application is 
granted. 

In view of the foregoing, we are 
of the opinion that this petition is not 
properly before the Department. 

Therefore, after notice, public hear- 
ing and consideration, it is 

Ordered, that the petition of Web- 
ster-Dudley Transit Company, Inc., 
(D.P.U. 5955—HG) be and hereby is 
dismissed. 
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Industrial Progress 


A digest of information on new construction by pri- 
vately managed utilities; similar information relatin 

to government owned utilities; news concerning prod- 
ucts, supplies and services offered 


y manufacturers ; 


also notices of changes in personnel. 


Toledo Edison Co. Plans 
$29,000,000 Expansion 


SS million dollar expansion 
program has been announced by Toledo 
Edison Company. 

The program, which is to extend through 
1949, is designed to meeting the constantly in- 
creasing demands for electricity on the part of 
industrial, residential, and commercial consum- 
ers in the area. 

The largest single item in the expansion is 
to be a 90,000 kilowatt generator for the Acme 
plant in East Toledo. Cost of this unit, and of 
the supplementary equipment, is estimated at 
$9,500,000. 

Other construction expenditures are to go 
for new sub-stations, transmission lines, and 
for additions and improvements to the trans- 
mission grid which serves eight northwestern 
Ohio counties. 


Public Service Co. of Colorado 
Wins Valor Award 


x4 or extraordinary courage and devotion 

Ftc duty,” twelve employees of the Pub- 
lic Service Company of Colorado were hon- 
ored by the electric industry of the nation with 
the Claude L. Matthews Valor Award. Pres- 
entation of the award occurred during the re- 
cent annual convention of the Edison Electric 
Institute, in Atlantic City, New Jersey. i 

The men so honored comprised an electric 
transmission line crew who prevented destruc- 
tion of a section of one of the company’s major 
power circuits during a 13-day blizzard on 
Hagerman Pass, near Leadville, in January, 
1946. Those who participated in the rescue of 
the storm battered line were E. V. Stuart, line 
superintendent, Denver; Eldin C. Larsen, as- 
sistant superintendent, Denver ; Glen C. Farns- 
worth, transmission engineer, Denver; Sam C; 
Phillips, lineman, Reudi, Colo.; A. J. Lumsden, 
Bigelow, Colo.; Ernie Richey, E. L. Noland, 
G. E. Atkinson, T. G. Johnson, S. M. Stroe- 
beck, Harry O. McIntosh, and E. D. O’Connor; 
linemen, all of Denver. 

The achievement for which the men were 
honored was the conquering of twelve miles o 
perilous patrol trails in ascending the snow- 
banked slopes of 12,200-foot Hagerman Pass 
to remove the threat of damage to the line. Mr. 
Stuart and his men were stationed atop the pass 
in the company’s emergency cabins for eight 
days of sub-zero weather, high winds, and sleet 
storms. During this time they made repairs to 
three storm-buckled steel towers, Which carry 
the transmission line over the lofty pass. 
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Home Economists Discuss Ways 
To Serve Appliance Field 


H ow home economists can serve the appli- 
ance industry, public utilities, and the re- 
tail field more effectively through theirs and 
management’s “mutual understanding of aims” 
was one of the main themes of the 1947 con- 
vention of the American Home Economics As- 
sociation held recently in St. Louis. 

A special two-day program was devoted to 
“Home Economics in Business,” a department 
of the national association, at which Essie L. 
Elliot of Los Angeles, chairman of the busi- 
ness group, presided. 

Thousands of home economics teachers, 
demonstrators, and home economists for indus- 
try, utilities, retail stores, and institutions at- 
tended the conclave, which was highlighted by 
exhibits of furnishings and appliances for the 
“home of today and tomorrow” and new trends 
in clothing and foods for the family of 1947. 

Among those dramatizing good living were 
five home economists from the Hotpoint Insti- 
tute, appliance testing and use-training labora- 
tory for the company, who showed how closely 
housekeeping is approaching the “touch a but- 
ton” age with an all-electric kitchen. 


Sewer and Pipe Line 
Cleaner Described 


A NEW, four-page two-color circular describ- 
ing the “Flexi-Cleaner,” an electric mo- 
tor-powered sewer and pipe line cleaning ma- 
chine, is now being distributed by the manu- 
facturers, Flexible Sewer-Rod Equipment 
Company, 9050 Venice boulevard, Los Angeles 
34, California. 

Copies of the circular may be obtained from 
the manufacturer. 


EEI Offers Training Program 
For Agricultural Workers 


TRAINING program in farm electrification, 
especially prepared to give agricultural 
extension agents, agricultural teachers, and 
rural electric service organization personnel, 
practical information about profitable uses of 
electric service on the farm, has been released 
by the Edison Electric Institute, according to 
a recent announcement. 
“As we near the completion of the big job 
of building rural electric lines; more and rhore 
farmers are raising questions-as to how elec- 
tricity can best be employed in their farm op- 
erations,” the announcement stated: “This 
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You can prick the EXACTLY RIGHT Lug - 





Penn-Union manufactures 
the COMPLETE line 
of Conductor Fittings 


You'll find that Penn-Union offers all the 
good types of terminals, in a complete range 
of sizes: Solderless lugs to grip the conductor 
by Bolt, Screw, Post-and-Nut, or Multi-Slit 
Tapered Sleeve; Vi-tite, E-Z, clamp type, 
shrink fit, etc., etc. Soldering lugs and sheet 
metal terminals in wide variety. 


Also Tee Connectors; Cable Taps; Straight, 
Parallel, Elbow and Cross Connectors; Bus 
Supports, Clamps, Spacers; Grounding 
Clamps; Service Connectors, etc. Penn-Union 
connectors are the choice of leading utilities 
—because every fitting is mechanically and 
electrically dependable. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Wholesalers 


PENN-UNION 
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course is designed to supply the leaders with 
practical data on farm electrification needed ‘to 
answer the farmers’ specific questions.” 

The Institute’s training program, as present- 
ed in a comprehensive manual, consists of two 
days of instruction. A complete schedule, with 
a detailed outline of the subjects recommended, 
and ample reference material for the guidance 
of those preparing the course, is included in the 
manual. Local conditions may, in some cases, 
warrant a more extended course, and the EEI 
program is adapted for ready expansion to a 
greater length, if desired. 

Among the subjects included in the Institute’s 
program are: The present status of farm elec- 
trification; basic fundamentals of electricity; 
wiring and re-wiring for the farm; lighting; 
water systems; home appliances; electric 
rates; freezing equipment; electrical equip- 
ment for poultry and egg production, dairying 
and feed and crop processing; electric motors. 
The manual presents detailed information on 
many of these subjects, and a list of additional 
pertinent references is provided to aid those 
teaching the course. 

Copies of the in-service training manual are 
being sent to state directors of extension ac- 
tivities, power companies, and others concerned 
with agriculture, by the Institute. Additional 
copies will be made available, at $1.50 per copy. 


Hartford Elec. Lt. to Spend 
$12,000,000 on Expansion 


| Sag te Exectric Light Company plans 
a three-year construction program calling 
for expenditure of approximately $12,000,000. 

The principal part of the program calls for 
expansion of the company’s generating facili- 
ties by addition of a 45,000 kilowatt unit, to 
be completed late in 1949. The generating sta- 
tion expansion will give the company an ap- 
— 25 per cent increase in capacity by 
1950. 

Austen D. Barney, president, said that de- 
mand for the company’s power reached new 
peaks throughout the war. Since then, demand 
by industrial, commercial, and domestic cus- 
tomers has continued at such high levels that 
further expansion is required. 


Construction Loans Announced 


———— loans — chiefly for distribu- 
tion lines, system improvements or new or 
additional generating capacity—recently were 
made to the following enterprises by the Rural 
Electrification Administration : 

Northeast Louisiana Power Cooperative, 
Winnsboro, La., $208,000. 
soso Electric Codperative, Dillon, Mont., 

Greenbelt Electric Codperative, Wellington, 
Tex., ,000. 

Public Utility District No. 1 of Klickitat 
County, White Salmon, Wash., $775,000. 

SS gan Light Company, Quinault, Wash., 

Brown County Rural Electrical Association, 
Sleepy Eye, Minn., $480,000. 
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CONNELLY DISTRICT REGULATORS 


Meet Gas Company Requirements 





For Low epee Easy Future 
Maintenance Adjustments 


Sizes Pressure 


up to 36’’ up to 100 Ibs. 








The Connelly LC District Regulator reduces pounds to inches. It 
keeps outlet pressure constant and unaffected by fluctuating inlet 
pressures. 


Self Contained 


No need to fuss with fixed leverage. Connelly’s inside leverage multi- 
plies the diaphragm’s closing power and provides tight lock up. You 
can easily adjust the linkage to meet your changing conditions. 


Connelly District Regulators 
Are Balanced Valves 


A balanced valve, the LC Connelly Regulator can be used with pres- 
sures up to 100 lbs. It’s available in sizes up to 36”. 

The large cover plate makes for easy cleaning and servicing. 

Write for further data and prices. Immediate delivery. 


NORWALK VALVE COMPANY 


33 Railroad Avenue South Norwalk, Conn. 
SOLE MANUFACTURERS 


NORWALK CONNELLY 








VALVES #® REGULATORS # GOVERNORS GOVERNORS @ VALVES # REGULATO 


>» ® N.5O INSPIRATOR GAUGES @# MERCURY LOADERS 
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Flexible support of condensate tank from low pressure beaters 
and piping in Consolidated Edison’s Hell Gate Station. 


with GRINNELL PRE-ENGINEERED SPRING HANGERS 


Fux support of piping subject to thermal movements is 
now a simple matter for you— just select a stock Grinnell 
Pre-Engineered Spring Hanger that exactly meets the load 
requirements. 

After computing the load it is easy to select the proper size 
of hanger from a simple capacity table. The 14 sizes include 
a load range from 84 Ibs. to 4700 Ibs. 


Look at These Features— 

¢ The maximum variation in supporting force per 4” of 
deflection is 1014% of rated capacity —in all sizes. 

© Guides prevent contact of coils with casing wall or hanger 
rod and assure continuous alignment and concentric load- 
ing of spring. 

¢ Compact— minimum headroom made possible by precom- 
pression*. 

¢ Precompression* assures operation of spring within its 
proper working range where variation in supporting force 
is at a minimum. 

¢ All-steel welded construction meets pressure piping code. 

® 14 sizes available from stock—load range from 84 Ibs. to 
4700 Ibs. 

© Easy selection of proper sizes from simple capacity table. 

© Installation is simplified by integral load scale and travel 
indicators. 

® Unique swivel coupling provides adjustment and eliminates 
turnbuckle. 

*Precompression is a patented feature 


Write for descriptive folder Pre-Engineered Spring Hangers Fig. 268. 








GRINNELL COMPANY, INC. 
Executive Offices: Providence 1, R. I. 
BRANCH be a vat 





1, Tex. 
N. Kansas City 16, Mo. 
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» YOU, TOO, CAN SAVE MONEY 





Here’s a “Job-Rated” truck... a truck 
that FITS the hauling job for which it 
was built! 


You, too, can buy a truck that will fit 
job . . . save you money! 


You can get a “Job-Rated” truck 
powered with exactly the right one of 
Tengines—plus the right gear ratio— 
to provide the pulling power you need, 
with the economy you want. 


Such a truck will be built with exactly 
the right clutch, transmission, rear 
axle—the right units throughout ... 
for “top” performance with your loads 
over your roads. 


You can be so sure of getting a money- 
saving, long-lasting truck like this, be- 
cause Dodge builds 175 different ‘‘Job- 
Rated”’ chassis models. 


To make sure that your next truck is a 
dependable, economical ‘‘Job-Rated” 
truck, see your Dodge dealer . . . be- 
cause only Dodge builds “Job-Rated” 


trucks. 
+ . a 


Your Dodge dealer is interested in 
your continued satisfaction: First, by 
selling you a truck that fits your job; 
Second, by giving you dependable truck 
service; Third, by providing you with 
truck parts identical with original 
Dodge ‘“‘Job-Rated”’ truck parts. 





eRe e 





Fit the Job. ..Last Longer 
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MERCOID 


VISAFLAME 


ae he most advanced 
Safety Contro/' System 


domestic and industrial 


O;/ Burners 


Complete information in bulletin NoV-9 


THE MERCOID CORPORATION: 420] BELMONT AVE., CHICAGO, ILL. 
Manufacturers of dependable automatic controls for a quarter of a century 
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The Juoide Moy 


ofy OUTSIDE EP 


"s ose "eV ae ba =" - ‘ 
PR gt Agen rv Bin 


Do problems come across your desk . 
problems difficult to solve — for lack of 
time .. . or the necessary background on 
the part of your staff? 


qT" mature ability and experience of EBAsco’s engineers and 
business consultants can be profitably used by you...no matter 
what your business, however complicated your problem. 

Esasco offers you the services of a coordinated team of specialists. 
A team that knows and has dealt successfully with virtually every 
phase of business and industry. 

With a staff of more than 1200 — many of them nationally recog- 
nized engineers and business consultants— EBasco can and will 
analyze your particular problems — deliver results that count in 
dollars and cents. 

This reservoir of experience has been developed over the past 40 
years...is yours to draw upon at any time...in any field...in 
any place. 

@ A complete outline of EBasco’s individualized service to top-man- 
agement is contained in the brochure ‘“The Inside Story of Outside 
Help” — a guide to successful outside help in your business and in- 
dustry. Your copy on request. 


EBASCO 


SERVICES 


INCORPORATED 
TWO RECTOR STREET, NEW YORE 6, N. ¥. 
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PROFESSIONAL DIRECTORY 
® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. » » » 





Tae American Aprpraisat Company 
ORIGINAL COST STUDIES « VALUATIONS ¢ REPORTS 
for 


ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 


£4 Ford, Bacon & Davis 
BaD VALUATIONS Engineers CONSTROCTION 


REPORTS 
NEW YORK @ PHILADELPHIA @ CHICAGO @ LOS ANGELES 














GILBERT ASSOCIATES, Inc. 
ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
ee and spun’ a Serving Utilities and Industrials acted eee ieone 
perating Betterments, ns, 
Inspections and Surveys, Reading ad Philadelphia Original Cost Accounting, 
Feed Water Treatment. Washington * New York Accident Prevention. 














FREDERIC R. HARRIS, INC. 

FREDERIC R. HARRIS ENGINEERING CORPORATION 

FREDERIC R. HARRIS FREDERICK H. DECHANT 
ENGINEERS 

Designs 


NEW YORK 
Philadelphia San Francisco 


Reports Management 





Atlanta Knoxville 
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PROFESSIONAL DIRECTORY (continued) 





cousraction H. A. KULJIAN & COMPANY vetsccn 


Engineers 
Public Utilities and Industrials. 


Los Angeles 13 PHILADELPHIA 2 New York 6 








WILLIAM 8S. LEFFLER 
Engineers Associated 
Management Consultants 
Cost Analyses for Rate Revisions Regulatory and Municipal Problems 
Rate and Sales Research for Increased Operating Income 
NOROTON CONNECTICUT 








LOEB AND EAMES 
Public Utility Engineers and Operators 
Ice and Refrigeration 
Valuations, investigation reports, design and supervision of construction 
57 WILLIAM STREET NEW YORK 








N. A. LOUGEE & COMPANY 


(SUCCESSORS TO J. H, MANNING & COMPANY) 


REPORTS — INVESTIGATIONS — VALUATIONS 
BUSINESS AND ECONOMIC STUDIES 


120 Broadway New York 











CHAS. T. MAIN, INC. 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. Washington, D. C. 








p Complete Services for GAS ond ELECTRIC Utilities 


DESIGNING * ENGINEERING « CONSTRUCTION 
PIPING * EQUIPMENT « SURVEYS ¢ PLANS 


Complet Piant Addition or nstallations e — — = 
profitable operatio IN STRUCTORS « ryvtia var URERS 
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PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 
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DESIGN 








SANDERSON & PORTER 
ENGINEERS 
AND 
CONSTRUCTORS 


S&P 








Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 3, If. 








E. A. STEINBERGER 


Consulting Valuation Accountant and Engineer 


Depreciation Studies, Original Cost Accounting, 
Valuations and Unitization of Gas Properties. 


Member 
The National Society of Professional Engineers and National Society of Cost Accountants 
1309 Liberty Bank Building Dallas 1, Texas 








The J. G. WHITE ENGINEERING CORPORATION 
Design—Construction—Reports—Appraisals 
Consulting Engineering 


80 BROAD STREET 


NEW YORK 4, N. Y 











ALBRIGHT & FRIEL, INC. 
FRANCIS S. FRIEL 


Consulting Engineers 
Gomece end laductricl Weste  Prettoms 


aigtein, Rejwe fe Reperts, V certo dia Belaiane 


1528 WALNUT STREET PHILADELPHIA 2 








BLACK & VEATCH 


CONSULTING ENGINEERS 


pa, ne ead para ol oe 


4706 BROADWAY KANSAS CITY, MO. 
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EARL L. CARTER 
Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


ROBERT T. REGESTER 


Consulting Engineer 


Hyprautic Strucrurss — UTiuities 
FLoop Contro: — Water Works 


Baltimore Life Bldg. ‘Baltimore 1, Md. 








W. C. GILMAN & COMPANY 


ENGINEERS 
and 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 


A. S. SCHULMAN ELEctTric Co. 


Contractors 
TRANSMISSION LINES—UNDERGROUND DistRri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dearsorn St. Cnxicaco 








JACKSON & MORELAND 


ENGINEERS AND CONSULTANTS 
PUBLIC UTILITIES AND INDUSTRIALS 
SUPERVISION OF CONSTRUCTION 
MACHINE DESIGN — TECHNICAL PUBLICATIONS 
REPORTS — EXAMINATIONS — APPRAISALS 
BOSTON NEW YORK 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 


CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 








JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 


MANFRED K. TOEPPEN 
ENGINEER 
CoNSULTATION—I NVESTIGATION—REPORTS 
MARKET AND MANAGEMENT SURVEYS 
VALUATION, DEPRECIATION AND RATE 
MATTERS 


261 Broadway New York 7, N. Y. 








LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSatie St., Cxicaco 


WESTCOTT & MAPES, inc. 


ARCHITECTS & ENGINEERS 


INVESTIGATIONS ¢ REPORTS 
DESIGN °¢ SUPERVISION 


New Haven, Connecticut 














FRANK O’NEILL 
Public Utility Consultant 
327 South LaSalle Street, Chicago 4, Illinois 


Accounting, financial, insurance, tax, rate case 
work and original cost studies. 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready reter-| 
ence. Their products and services cover a wide range of utility needs. 
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Albright & Friel, Inc., Engineers 
American Appraisal Company, The 


, B 
Babcock & Wilcox Company, The 
Barber Gas Burner Company, The 


Black & Veatch, Consulting Engineers 
*Blaw-Knox Division of Blaw-Knox Company .... 


c 
Carter, Earl L., Consulting | ryan 
Cleveland Trencher Co. - 


*Combustion Engineering Genguny, Inc. 
Crescent Insulated Wire & Cable Co., Inc. 


Day & Zimmermann, Inc., Engineers 
Dodge Division of Chrysler Corp. 


E 
Ebasco Services, Incorporated 


Electric Storage Battery Company, The ... 
Electrical Testing Laboratories, Inc. 
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Ford, Bacon & Davis, Inc., Engineers 
Ford Motor Company 


General Electric Company Outside Back Cover 
*General Moters Truck & -—— Division 

Gilbert Associates, Inc., Eng 

Gilman, W. C., & Company. ‘Gaghears 

Grinnell Company, Inc. 


Harris, Frederic R., Inc., Engineers 


International Harvester Company, Inc. 
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Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
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Lefier, William S., Engineers 
Loeb and Eames, Engineers 
Lougee, N. A., & Company 
Lucas & Luick, Engineers 


Main, Chas. T., Inc., Engineers ... 
*Marmon-Herrington Co., Inc. ... 
Mercoid Corporation, The 


Newport News Shipbuilding & Dry Dock Co. ... 
Norwolk Valve Company 


O'Neill, Frank, Public Utility Consultant 


P 


Penn-Union Mastets Saaee 
Pritchard, J. & Com 29 
Public Utility ‘Gheente ad Service Corporation 30 


Recording & Statistical Corp. 
Regester, Robert T., Consulting Engineer 
Remington Rand Inc. 

*Ripley Company, The 

Rust-Oleum Corporatio 


Sanderson & Porter, Engineers 

Sangamo Electric Company .... 

Sargent & Lundy, Engineers ... ese 
Schulman, A. S., Electric Co., Contractors .... 
Sloan, Cook . Lowe, Consulting Engineers 
Steinberger, E . Engi neer 


T 
Toeppen, Manfred K., Engineer 


Westcott . tape 
White, J. G ee csties Corporation, The .... 











Now! LIFE INSURANCE 
EXPERTS PROVE THAT 


FORD TRUCKS LAST 
19.0° LONGER 


R THE first time in history, the scientific 

methods used by life insurance companies in 

computing rates have been put to work in figuring 
out life-expectancy tables for Ford Trucks. 


4,967,000 Trucks Studied ... 


Wolfe, Corcoran and Linder, leading New York 
life insurance actuaries, assembled the records of 
all trucks of the five sales leaders registered from 
1933 through 1941 ... 4,967,000 trucks in all. 
Then they prepared truck life-expectancy tables in 
exactly the same way that they prepare Suman life- 
expectancy tables for life insurance companies. 


Ford Trucks On Top! 


The result? Ford Trucks Last Longer! Up to 
19.6% longer than the other 4 sales leaders! Why 
is this true? Because Ford Trucks are built 
stronger. They’re bui/t to last longer! That extra 
life that’s put into Ford Trucks comes from Ford 


(fed, Poot 





experience in building more trucks than any other 
manufacturer. Ford knows Jow to build trucks 
that last longer! 

See your Ford Dealer today. See the life- 
expectancy charts. You'll see why it'll pay you 
to place your order for a Ford . . . the truck that 
lasts longer! 


What Longer Truck Life Means to You... 
Why It Pays to Wait for a New Ford Truck! 


It stands to reason the longer you use a truck, the 
less it costs to own. That’s why longer-lived Ford 
Trucks are the top truck value. And, logically, 
Ford longevity means lower maintenance costs 

. less time in the shop. It means more unused 
miles when you’re ready to trade, and a better 
trade-in. Yes, any way you look at it, you'll get 
more truck for your money with a Ford Truck... 
because Ford Trucks last longer! 


] The life-expectancy of a Ford Truck is: 


13.1% longer than that of Truck ""B” 
3.2% longer than that of Truck "C” 
7.6% longer than that of Truck "D" 

19.6% longer than that of Truck “E" 


OFFICIAL ACTUARIAL CERTIFICATE 


Based on the application of sound and accepted 
actuarial methods to the actual experience as meas- 
ured by truck registrations, we hereby certify that, 
in our opinion, the accompanying table fairly 
presents the relative life-expectancy of the trucks 
involved. WOLFE, CORCORAN AND LINDER 
Life Insurance Actuaries, New York, N. Y. 
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Whether it’s in two years or ten years, here’s a: blue-chip load that, 
takes time to sell—and now is the time to start selling it! 


Sometimes it takes years of steady work imum demand is 90 per cent or bizheyy 
to regain the urban transit load, to sella and is excellent at other periods. 
new installation of trolley coaches. But At present there are 6000 trolley 
with every trolley coach, yougaina new coaches in service or on order. Econom 
load of 175,000 kw-hrs a year. In a city icaliy, there should be an addiiiona 
of 250,000 population, electric transit 20,000 trolley coaches serving the transi 
should consume annually approximately industry. A selling program org. nizedf 
36 million kilowatt-hours. and started now can mean imp-oved 

This big load is attractive, too. It re- _ profit to the transit operator, bette) serv 
quires little servicing, and studies show __ ice to the riding public, and more earn 
that its demands do not coincide with ing power for you when you’ll n:edi 
system peaks. Average annual load factor Apparatus Department,General E' 
ranges from 30 to 68. Power factor at max- Company, Schenectady 5, N. Y. 


How can you gef ready fo cash in en transit when new load is hard to : 2t? 
1. Seriously consider « transit specialist to study this lead in your area. 
2. Estimate what your transit lood should be. (Hectries are economically justified 
traffle ir 
HERE ane fl a Se a 12 payne: oom on a given |i 
3. n 


: SUGGESTIONS * 





